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In the United States Court of Appeals 
for the District of Columbia 

No. 8378 


Harold L. Ickes, Secretary of the Interior, appellant 

v. 

Donald L. Underwood, Cora Underwood, Pauline. 
Underwood, et al., appellees 


ON APPEAL FROM TEE FINAL JUDGMENT OF THE DISTRICT 
COURT OF THE UNITED STATES FOR THE DISTRICT OF 
COLUMBIA 

1 In the District Court of the United States for the 

District of Columbia 

No. 7798 

Donald L. Underwood, 1146 North 78th Street, Seattle,. 
Washington; Cora Underwood, 1540 East 90th Street,. 
Seattle, Washington; Pauline Underwood, 1146 North 
78th Street, Seattle, Washington; D. W. Underwood, 
1540 East 90th Street, Seattle, Washington; Ed- 
Michalowski, 7356 24th Avenue North West, Seattle, 
Washington; plaintiffs 

v. 

Harold S. Ickes, as Secretary of the Interior 
Filed Jul. 29,1940, Charles E. Stewart, Clerk. 

Complaint 

Injunction 

Plaintiffs respectfully show to the court: 

I 

(a) That each of the plaintiffs above named is a native bom 
citizen of the United States who at all times herein mentioned 

l 
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has been and now is a resident of King County in the State of 
Washington, and they bring this complaint in their own right 
and names to enjoin the wrongful taking of their associated 
placer mining claim by the defendant as Secretary of the 
Interior. 

(b) Defendant is a citizen of the United States, temporarily 
residing in the District of Columbia and is sued in his official 
capacity as Secretary of the Interior. 

II 

That the jurisdiction of this court is dependent upon: 
2 (a) The subject matter of this suit is an unpatented 

placer mining claim which is located upon lands which 
prior to the location and entry by plaintiffs were part of the 
Public Domain of the United States within the State of Wash¬ 
ington and the paramount legal title to said claims is in the 
United States, and will so remain until severed by final issu¬ 
ance of patent. 

(b) That the official acts of the defendant as Secretary of 
the interior and his subordinates and employees under his con¬ 
trol and supervision as herein alleged are drawn in question 
because of his and their arbitrary, oppressive, illegal and un¬ 
warranted conduct committed under color of his authority and 
office as Secretary of the Interior, in wholly depriving the 
plaintiffs of their possessory title, property and estate in an 
unpatented associated placer mining claim named “Sand Hill” 
located, situated and duly recorded in Okanogan County in the 
State of Washington, as hereinafter more particularly 
described. 

(c) There are drawn in question the proper construction of 
the several Acts of Congress hereinafter set forth, all of which 
are directly involved in this case upon the admitted facts in 
the official record hereof on file in the Department of the 
Interior. 

(d) There is involved herein the record of the United States 
Land Office which shows conclusively upon the clearly proven 
facts of the case that plaintiffs are entitled to their mining 
claim and the defendant and his officers, agents, servants and 
employees have illegally, unlawfully, arbitrarily, capriciously 
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and wilfully deprived the plaintiffs of their possessory rights 
therein, and of all of their possessory title and interest therein, 
which said record should be re-examined by this Court and the 
obvious errors therein existing corrected by the decree of man¬ 
datory injunction prayed for herein. 

(e) That plaintiffs’ associated placer mining claim is of a 
value of many thousands of dollars in excess of three thousand 
dollars, excluding interest and costs, and more than 
3 $3,000.00 excluding interest and costs are directly in¬ 

volved in this suit. Moneys have been spent by the 
plaintiffs on said claim in excess of $5,000.00. 

III 

That heretofore, to-wit, on the 20th day of October, 1933, 
plaintiff Donald L. Underwood was authorized and empowered 
by his co-plaintiffs above named, by an instrument in writing, 
to-wit a power of attorney, duly executed, acknowledged, and 
delivered to said Donald L. Underwood, to go upon public 
mineral lands of the United States in said State of Washington 
and then and thereafter to locate a placer mining claim upon 
mineral land then open to entry and location, in their names 
and for them and each of them as joint and several associated 
placer mining locators. 

IV 

That on or about the 11th day of November, 1933, said plain¬ 
tiff Donald L. Underwood, acting for himself, and also as at¬ 
torney in fact for each of his co-plaintiffs above named by virtue 
of his said written authority, discovered a valuable placer min¬ 
eral deposit, to-wit, a large deposit of sand and gravel upon 
surveyed lands of the United States in the County of Okanogan 
in the State of Washington which was then and there open to 
mineral entry by virtue of the Act of Congress of December 
29, 1916, Sec. 9—(39 Statutes 864). That said Donald L. 
Underwood, acting as aforesaid, then and there posted notice 
of location of Associated Placer Mining claim, at the point of 
discovery thereon, and named the said location, “Sand Hill 
Associated Placer Mining Claim”. That said plaintiff acting 
for himself and his co-plaintiffs, placed his stakes upon, and 
marked the boundaries of said claim, so that they could be 
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readily traced upon the ground in full compliance with the 
Laws of the United States and of the State of Washing- 

4 ton. That he thereafter did and performed the neces¬ 
sary work of location upon said Associated Placer Claim, 

and fully complied with the Laws of the United States and of 
the State of Washington in perfecting his said location and in 
filing and recording notice thereof in the office of the County 
Auditor for Okanogan County, Washington together with affi¬ 
davit proof of location work. 

That said “Sand Hill Associated Placer Mining Claim” was 
located on November 11, 1933 by said Donald L. Underwood 
upon Lot 1, and a portion of Lot 2 in Section 31, and also upon 
portions of lots 3 and 4 in Section 30, all in township 29 North, 
Range 31 E. W. M. in one contiguous parcel or group as an 
associated placer mining claim, in said Okanogan County. 
That plaintiffs are and during all the times herein mentioned 
have been the owners of said “Sand Hill Placer Mining Claim”; 
that no other locator has filed upon the same, and no other 
person or locator claims or pretends to claim or own any in¬ 
terest in said mining claim, hostile or adverse to that of plain¬ 
tiffs’, save and except as the defendant herein, acting in his 
official capacity as aforesaid together with his agents and em¬ 
ployees acting under his supervision and control have wrong¬ 
fully, unlawfully and arbitrarily deprived the plaintiffs of their 
possessory estate and their miners’ rights therein, and have 
wrongfully and unlawfully taken possession of said claim, to¬ 
gether with their possessory title and estate, and deprived plain¬ 
tiffs and each of them of their said property therein without due 
process of law as hereinafter more particularly set forth. 

V 

That heretofore on the 11th day of April, 1934, the United 
States acting through the officials of the General Land Office, 
then and there under the supervision and control of the defend¬ 
ant as Secretary of the Interior filed and served upon 

5 the plaintiffs above named, notice of Contest, S-erial 
Number 41 S3, issued by the Register of the District Land 

Office of the United States at Spokane, Washington, under au- 
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thority and supervision of defendant alleging and setting forth 
five specific charges or grounds of contest, viz: 

(1) That the claim was located for purposes other than 
mining. 

(2) That the claim was located for speculative purposes. 

(3) That the claimants have not performed the amount of 
discovery work required by law. 

(4) That mineral has not been found on the claim in suffi¬ 
cient quantities to constitute a valid discovery. 

(5) That the land is nonmineral in character. 

VI 

That thereafter the contestees, to-wit, the plaintiffs above 
named, duly answered as defendants in said contest, and 
grounds therefor, particularly and specifically denying each of 
the charges and specifications of the contest, and re-asserting 
that contestees were the owners of said valuable associated 
placer mining claim upon the lands described in the notice 
of contest. That thereafter in May, 1935, at Almira, Washing¬ 
ton, trial of the contest was had upon depositions of the wit¬ 
nesses called by the Government and by contestees, before a 
Commissioner to take testimony appointed by the Register 
of the Land Office at Spokane, Washington. 

VII 

That the final submission of said cause to the Register for 
adjudication was fixed by his order as of June 1st, 1935, at his 
office in Spokane. That prior to said date fixed as aforesaid 
for final hearing and after the close of the deposition 
6 testimony at the hearing of said cause at Almira, Wash¬ 
ington, in May, 1935, contestees, plaintiffs herein, ap¬ 
plied seasonably according and pursuant to departmental rules, 
to the said Register for a continuance of the case pending the 
taking of the deposition of Mr. Bailey Tremper, Material 
Engineer for State Highway Department of the State of Wash¬ 
ington, who resided in Olympia more than fifty miles from 
Almira, Washington, to-wit, about 300 miles from the place 
assigned for the taking of said testimony. This application 
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for a continuance conformed to the Rules of the Land Office 
respecting the taking of depositions. Said application for con¬ 
tinuance to take deposition testimony was denied by the Reg¬ 
ister as more fully appears hereafter. 

That on the 12th day of June, 1935, Register of the District 
Land Office of the United States at Spokane, Washington, de¬ 
cided the said contest on all points of law and fact in favor 
of contestees (plaintiffs), herein, thereby as expressed by the 
Hon. Register, rendering it unnecessary to consider the matter 
of the Tremper Deposition. That said Register then for¬ 
warded to the General Land Office at Washington, D. C., his 
opinion and findings in said cause, together with the record 
thereof. 

VIII 

That on the 10th day of July, 1935, the Honorable Commis¬ 
sioner of Public Lands at Washington, D. C., without notice 
to Contestees, and without notice to their attorneys of record, 
filed his opinion and decision, reversing the Register of the 
District Land Office and ordering the plaintiffs’ claim cancelled 
and held null and void upon the last two grounds of contest, 
to-wit: 

#4. That mineral has not been found on the claim in suffi¬ 
cient quantities to constitute a valid discovery , and, 

#5. That the land is nonmineral in character. 

7 That the Honorable Commissioner of Public Lands 

found for the contestees above named, to-wit, plaintiffs, 
herein on the first three grounds of contest in the same opinion 
thereby affirming the Register’s Decision on those points, in 
contestees favor, to-wit: 

1. That the claim was located for purposes other than mining. 

2. That the claim was located for speculative purposes. 

3. That the Claimants have not performed the amount of 
discovery work required by law, which said three charges were 
dismissed from the said contest. 

IX 

Plaintiffs within the time allowed therefore duly appealed 
to the Secretary. Plaintiffs as appellants alleged, as ground of 
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appeal that they, said Contestees had been denied their day 
in court in the matter of the refusal of the Department to 
permit the taking of said deposition, and further that the con¬ 
test had been decided by the defendant against the plaintiffs 
in a case where a non-metalliferous deposit of ore was involved, 
upon a wholly erroneous theory of law with reference to the 
term, “ other valuable mineral deposits” found in Sec. 22 of 
Chapter II of Title 30 U. S. C. and the phrase “or other valuable 
deposits” in Sec. 23 of said chapter and title, the same being 
respectively sections 2319 and 2320 of the Revised Statutes of 
the United States, as applied to non-metalliferous deposits of 
mineral occurring in placer form. 

X 

That said appeal was denied but subsequently and within 
a short time upon petition for extraordinary relief in which 
plaintiffs herein called attention to new evidence of market 
value which had not been taken due to the failure of the 
Register to permit the taking of the Tremper deposition, 
8 and the manifest error in failing to apply the correct 
rules of law to the question of prospective value of 
mining claim, in considering the phrase “other valuable min¬ 
eral deposits”, as applied to an non-metalliferous placer, where¬ 
by the plaintiffs had been deprived of their due process of law. 
The Honorable T. D. Walters then Assistant Secretary of the 
Interior in charge of Public Lands, on the 9th day of Sep¬ 
tember, 1937, reopened the case, granting plaintiffs said peti¬ 
tion for extraordinary relief. That a copy of said opinion 
ordering said contest re-opened was rendered upon a full dis¬ 
cussion of the case, and a full consideration of the errors of 
law therein contained. That a copy of the said opinion of the 
Honorable T. D. Walters rendered and dated September 9, 
1937, is hereto attached and made a part hereof by reference 
and incorporation and marked Exhibit “A” to the Complaint. 

XI 

That when the Honorable Assistant Secretary Walters re¬ 
opened the contest on September 9, 1937 to permit the taking 



8 HAROLD L. ICKES VS. DONALD L. UNDERWOOD ET AL. 

of additional testimony, the existing record showed beyond 
dispute or contradiction the following facts: 

Two of the plaintiffs for themselves and their co-plaintiffs 
in October 1933 sought to buy a deposit of sand and gravel 
from the homestead entry-man, Seaton, who owned a stock- 
raising homestead, near the ferry at the Columbia River, and 
immediately below the present Coulee dam-site. 

Said co-plaintiffs in company with Mr. Seaton, the stock 
raising homestead entry man in November 1933, went to Spo¬ 
kane and conferred with Mr. Dolan, Register of the District 
Land Office. That the said Register showed them the official 
plat of the Seaton stock-raising homestead, and told them that 
by the terms of the Stock-Raising Homestead Act of Decem¬ 
ber 29, 1916, Section 9 (39 Statutes—384), the minerals under¬ 
lying said stock raising homestead, had been withdrawn 

9 from homestead entry by the United States and were 
then and there open to mineral entry under the general 

mining laws of the United States. The Register further told 
said plaintiffs that Mr. Seaton, the surface owner, could not 
sell the Sand and gravel deposit on his stock-raising home¬ 
stead claim. 

That the right to mine and remove said sand and gravel 
could only be acquired under the mineral laws of the United 
States by a competent mineral entry-man. 

That said plaintiffs returned to the Seaton Stock-raising 
Homestead and with the consent, cooperation and full approval 
of Mr. Seaton went to said Claim on said November 11, 1933, 
and then and there posted notice of the Sand Hill Associated 
Placer Claim, at the point of discovery and proceeded to per¬ 
fect said notice of Placer Mining Claim and Location all as 
heretofore alleged in Paragraph IV of this Complaint. 

There was nothing then and there on the ground at the claim 
or in the lands adjacent thereto, to indicate that the National 
Government or State of Washington had taken or was about 
to take the said lands for any purpose. And no notice of any 
kind was posted on the said claim or lands adjacent thereto, 
that the United States or State of Washington or any other 
person, firm, or corporation or body politic claimed the land 
for any purpose. That in truth and fact the plaintiffs had no 
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knowledge that the Government intended to use said land for 
any purpose, notwithstanding the suspicions of the Honorable 
Acting Secretary of the Interior, who in the month of August 
1939, reversed his predecessor and the other officers of the Land 
Department and held plaintiffs’ mining claim void. That the 
said reversing opinion of Honorable Acting Secretary is hereto 
attached and made a part hereof as Exhibit “D” of this Com¬ 
plaint. His suspicions are set forth in his opinion and show 
his bias and prejudice. 

10 XII 

That the said Honorable Acting Secretary of the Interior 
approved the commercial quality of lime-coated gravel from 
Sand Hill Claim in the following language, on page 3 of his 
reversing opinion to which this proceeding is directed, to- 
w’it: “Exhibit D”. 

“With respect to the quality and suitability of the sand and 
gravel for use as concrete aggregates, it is believed that the 
claimants have satisfactorily proven that lime coating on the 
gravel on the claim is a common characteristic of the gravels 
in Eastern Washington . . . which had been extensively 
mined and marketed in the past for use in roads, buildings, 
culverts and other concrete structures at considerable distance 
from the place of production and no observable weaknesses 
have developed in such structures by the reason of the use 
thereof; . . . The decided weight of the evidence is to 
the effect that the lime coating, such as exists on the material in 
question, has not been considered an objection to its use for 
concrete construction generally and is not such a defect as 
would chill its sale for such purpose. It was also shown that 
some lime-coated gravel went into the construction of the 
piers for the bridge over the river, constructed by the Govern¬ 
ment and that it w^as present on the surface at the Brett-Pit, 
but was cleared off and disappeared at Depth.” 

This conclusion of the Acting Secretary in passing upon the 
lime coating objections disposes of this issue in favor of plain¬ 
tiffs, at bar, the Contestees in the U. S. Land Office proceedings. 

See said “Exhibit D” to this Complaint, reference to which 
is made at the close of Paragraph XI. 
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11 XIII 

The first three alleged grounds of contest, to-wit:— 

1. “That the claim was located for purposes other than 
mining:” 

2. “That the claim was located for speculation purposes:” 

3. “That the Claimants have not performed the amount of 
discovery work required by law:” 

were rejected throughout the case. The opinions of the officers 
of the Department of Public Lands in all stages of the case were 
unanimous in finding for the defendants in the Contest, to-wit, 
the plaintiffs in this proceeding upon the said first three grounds 
thereof, and it was not properly within the jurisdiction of said 
Acting Secretary to overrule the judicial acts of his prede¬ 
cessor and to enter a decree against plaintiffs alleging plaintiffs’ 
misconduct as one of his grounds of reversal. 

XIV 

There were only two grounds of contest left open for dis¬ 
cussion when the case was reopened by the decision of the 
Honorable Assistant Secretary, T. D. Walters, to-wit:— 

4. “That mineral has not been found on the claim in suffi¬ 
cient quantities to constitute a valid discovery;” 

5. “That the land is non-mineral in character.” 

XV 

With respect to these two grounds of Contest. The first 
of these grounds, to-wit, No. 4 of the Contest: 

“That mineral has not been found on the claim in sufficient 
quantities to constitute a valid discovery,” 

was included because of the lime coating on the gravel aggre¬ 
gates. It was never at any time contended or claimed 

12 by the witnesses offered by the United States that Sand 
Hill Placer did not contain a huge deposit of sand and 

gravel. The record evidence is undeniable and conclusive on 
the question of quantity and the sufficiency of the quality has 
finally been sustained by the decision of the Honorable Acting 
Secretary notwithstanding he reverses the case on other 
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grounds. This leaves the last remaining ground or specifica¬ 
tion of contest for presentation as a ground for relief in this 
case, to-wit:— 

5. “That the land is non-mineral in character ” 

Upon that ground the Honorable Acting Secretary reverses 
the case and holds the claim void. 

XVI 

The Honorable Under Secretary in his reversing opinion 
admits “The evidence shows that there was a limited market 
in the vicinity of Coulee Dam for unprocessed and processed 
gravel and sand.” See Exhibit “D” page 10. This qualified 
statement does not do justice to the record facts. The record 
itself shows there was a substantial market for sand and gravel 
during the years 1934, 1935, and 1936. The testimony of 
sand and gravel men at and near Grand Coulee is as follows: 

George Johnson of the Western Construction Company tes¬ 
tified that they produced about 2,000 yards of sand and gravel 
for themselves and sold about 500 yards and could have sold 
a lot more if they had had it. He testified that they sold sand 
and gravel to Crick & Kuney, Felix Arcorace, American Build¬ 
ers, and Began & Schwartz. They washed in addition about 
10,000 yards of sand and gravel besides that already testified 
to. Johnson bought at least 500 yards from H. P. Dorsey. 
This was during 1934 and 1935 and Johnson testified that he 
knew of H. P. Dorsey producing during said period about 
10,000 yards of sand and gravel that was used in sidewalks, 
paving, and construction work. Johnson would have 
13 bought from the plaintiffs and had the deal all made 
when the plaintiffs were stopped by the Contest papers. 
He testified that they would have paid the plaintiffs $2.60 a 
yard for processed sand and gravel. L. W. Johnson supported 
this testimony for the time that he was at the location of the 
bridge and Grand Coulee. Leonard Olive testified that he 
had been City Clerk of Grand Coulee since 1936, that the City 
of Grand Coulee had purchased $13,994.20 in concrete pipe 
from the Columbia Pipe Company at Wenatchee, Washing¬ 
ton, and that the City had also purchased 300 yards of sand 
and gravel for the streets of Grand Coulee at $1.50 per yard 
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to the date of January 16,1937; he further testified that since 
January 16, 1937, the City of Grand Coulee has used 5,270 
cubic yards of sand and gravel on the streets but that this 
had had to be donated because the City did not have the money 
to buy with. Some of the sand and gravel was donated by 
1 the Government and the City did not have the funds neces- 
1 sary and could only pay for the hauling, which it did. Olive 
testified that he knew of Miller hauling and producing sand 
and gravel, a good deal, at and near Grand Coulee. W. H. 
Miller testified that he did hauling and hauled and produced 
sand and gravel at Grand Coulee, Washington, from June, 
1934; that he sold 550 yards of sand and gravel and was paid 
$1.50 per yard—he had paid $1.00 a yard for the same—that 
he hauled at another time 1,300 yards—that he can't get good 
gravel—that he could sell plenty if he had it and could get 
it—that the Government contractor would not sell him any 
1 more—that the only stuff available was dirty stuff. He tes¬ 
tified that he could make a living selling sand and gravel at 
Grand Coulee if he could get the sand and gravel. 

Fred M. Weil testified that he had been a resident of Grand 
Coulee since May, 1934, and had purchased 1,500 to 2,000 yards 
of sand and gravel at from $1.00 to $1.50 per yard. H. P. 

1 14 Dorsey had had a plant at Grand Coulee for about nine 
(9) months in 1935 and had produced about 10,000 
! yards of sand and gravel and had sold to various users such 
as Johnson, Ryberg & McCall, Western Construction Com¬ 
pany, Earley & Clark, J. H. Pomeroy & Company, and Standard 
Oil Company. All of the foregoing testimony was given by 
men on the ground and in the sand and gravel business. These 
sand and gravel men sold approximately 40,000 cubic yards 
of sand and gravel over a period of two years. 

Plaintiffs herein, having a valid mining claim, would have 
been free to enter this market, and with their special facilities 
for processing gravel could have competed successfully as an 
operator. 

XVII 

The State Highway Department of the State of Washington, 
as testified to by Bailey Tremper, Material Engineer for the 
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State Highway Department of Washington, was a large user 
and producer of sand and gravel at and near Grand Coulee Dam. 
Sand and gravel aggregates were used, produced and sold on 
highways near Sand Hill Claim, such as Coulee City, Coulee 
Dam Road; Brewster Bridge to Bridgeport; Coulee City to 
Soap Lake; and Coulee Dam to Nesplem Road. Mr. Tremper 
testified that portions of these roads would have been in a 
range in which Sand Hill Claim could have competed economi¬ 
cally. That from $35,000 to $50,000 was expended for sand 
and gravel both for construction of the highways and for 
ballast. 

Lars Langloe, as hydraulic engineer in the employ of the 
Department of Conservation and Development of the State of 
Washington, testified to estimates given in the report entitled 

“Columbia Basin Project” and published in the year ___, to 

the expected use of 8,000,000 to 10,000,000 cubic yards of sand 
and gravel, in construction of the canals, laterals, main laterals 
and branches to be in the Columbia Basin Project. This all 
does not take into consideration the other uses that will 
15 develop with increase of population such as the con¬ 
struction of new roads, homes, silos, underpasses and 
overpasses and the many other possible uses. 

There is in this record various explanatory exhibits and re¬ 
ports all of which show a vast and substantial prospective use 
for sand and gravel in the Columbia Basin Project. The Geo¬ 
logical report published by the State of Washington and intro¬ 
duced as an Exhibit on behalf of contestees (plaintiffs) shows 
that the central and southern part of the big bend district of 
Washington contained only deposits of torpedo sand and pea 
gravel not fit to make concrete from and that the available 
sand and gravel for concrete making was in the northern and 
eastern part of Eastern Washington and not any nearer the 
place of use than Sand Hill claim. The record shows beyond 
any possible controversy or contrary statement, that Sand Hill 
Placer Mining Claim, at the time of its location, had a pros¬ 
pective or potential value for the manufacture of concrete, 
concrete products and road-making purposes. 

Eastern Washington was then firmly established as a rich 
and fertile orchard, and fruit growing country, even though 
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the North Central and Northwesterly part of the Columbia 
River Basin and Plateau east of the Cascades, had little if 
any population. 

The “Big Bend Country” of the Columbia River Basin, is 
little better than a desert, but its potentialities for irrigation 
had been firmly established by the research and survey work of 
the State of Washington, which had expended large sums of 
State money under the guidance of the Columbia Basin Survey 
Commission as early as 1920. The potentialities and prospec¬ 
tive value of this country had passed beyond the stage of con¬ 
jecture and guess-work. The survey established the approxi¬ 
mate cost of an irrigation project which would redeem, and 
place under cultivation and irrigation, 1,500,000 to 1,800,000 
acres, the feasability of the project had been determined. 

The soil had beeen analyzed and found suitable for irri- 
16 gation. The “Big Bend Country” had the same clim¬ 
ate and the same arid characteristics both as to climate 
and soil as the Yakima and the Wenatchee Irrigation Districts. 

Two widely separated districts of Eastern Washington had 
been reclaimed by irrigation. Subsoil, climate, water, and all 
of the things necessary for successful irrigation were at hand. 
What had become a fact in the Yakima, Ellensburg, and Wen¬ 
atchee districts, established to a certainty that the Columbia 
River Basin could likewise be reclaimed by irrigation. 

The Coulee Dam and Power Plant project was well under way 
when the Sand Hill Claim was perfected. At page 11 of the 
Hon. Secretary’s opinion in reopening of the case, all of which 
is a part of this record, a brief statement of the progress of 
the Columbia Basin Commission is given. 

At page 35, transcript of testimony taken at the Dam, Sep¬ 
tember 26, 1938, Mr. Redpath, of counsel for plaintiffs, read 
into the record a letter from the Hon. John C. Page, Commis¬ 
sioner of Reclamation, addressed to Mr. Martin, in which the 
Commissioner gave him the dates of the allotments and ap¬ 
propriations for the dam. They amount in the aggregate was 
$104,555,000. The project is said in the same letter to in¬ 
volve an expenditure roughtly estimated as $394,000,000. Con¬ 
tract for completion of the dam was executed February 7,1938, 
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in the sum of $34,442,240. It contained a reference to sand and 
gravel as follows: 

“Sand and gravel for concrete and sand for mortar, plaster, 
and grout shall be obtained by the contractor from the Brett 
gravel bodies that may be required, will be turned over to 
stream from the dam site, as shown on the drawings. The top 
portion of the main body of the deposits has been utilized in the 
construction of the existing portion of the Grand Coulee dam, 
and the remainder of this main body, together with adjacent 
gravel bodies that may be required, will be turned over to 
the contractor for the purpose of furnishing the aggregates re¬ 
quired by these specifications. No charge will be made to the 
contractor for materials taken from these deposits for use in the 
work covered by these specifications.” 

17 At the second hearing (September 1938) Mr. Banks 
was cross-examined at length. See page 89 of the record. 

At page 102, record—Mr. Banks further testified that the 
Government* allotted $63,000,000 for the dam in July 1933, 
but reduced this sum to $15,000,000 in October 1933: 

“Q. Then subsequently, in July of that year, the United 
States Government made an allocation of $63,000,000 which, 
in October, was subsequently reduced to $15,000,000.—A. 
That’s right. 

“Q. Now, when you came in here as a new man to take over 
from the Columbia Basin Commission in the State of Wash¬ 
ington the creation of this great project you immediately, and 
I might perhaps inquire, of necessity had to understand what 
they planned for the district and coordinate those plans with 
your own, or at least use them as a basis for whatever plans you 
saw fit to make for the district.—A. There had been investiga¬ 
tions made for a number of years. 

“Q. Didn’t you make a sort of analysis of that investigation 
so as to acquaint yourself with the gist of what their plans up 
to that time were?—A. Yes. 

“Q. And you knew their definite plan contemplated the con¬ 
struction you have since undertaken over this vast area of this 
big project?—A. That’s right. Although these reports of in- 
492259—42—2 
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vestigation were made more by Army Engineers than by the 
Columbia Basin Commission. 

i 18 “Q. And the Bureau of Reclamation transferred a mil¬ 

lion dollars of that fund of $63,000,000, subsequently 
$15,000,000, to the construction of the bridge and preliminary 
engineering at the Coulee Dam.—A. They made available one 
million dollars for that purpose. 

“Q. For the things you were then undertaking for them?— 
A. That’s the way I remember it, yes. 

“Q. Your excavation started in 1933. A contract was 
awarded for test pits and core drilling to determine the character 
of foundations for dam abutments, and pumping plants, sand 
and gravel pits, and so forth.—A. That’s right. 

“Q. Then in February, 1934, bids for ballast and surfacing of 
roads were called for at Coulee Dam to other points in the 
i area-A. That was by the State and not by the Government. 

“Q. And in November, 1933, the Public Works Administrator 
recommended the project be made a Federal project.—A. That’s 
right. 

“Q. So you had immediately available to you and your co- 
I assistants, the expenditure of this millon dollars in carrying out 
this work?—A. That’s right. 

“Q. So that potentially as early as 1933, in November, you 
had undertaken to construct this vast project and actually be- 
i gan operations with a million dollars at your command to carry 
that plan out.—A. Yes, we started a little before New Years on 
the excavation. 

“Q. And you have since adhered more or less to that 
19 original plan of construction?—A. There have been 
some changes made in it. We started out on the basis of 
i a low dam, and afterward changed to a high dam. 

“Q. That was a change of plan developed by what you have 
! learned in your operation from day to day?—A. That’s right. 

“Q. Taking advantage of what experience had taught you?— 
A. That’s right.” 

XVIII 

That the record shows the bias and prejudice of the Acting 
Secretary in this, to-wit:—that he has disregarded the Rules 
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of Practice theretofore established by the Secretary of the In¬ 
terior for the practices and procedure before the Department, 
to-wit, Rule No. 75—re the failure to appeal from Register’s 
Decision which prohibits further appeal. 

Rule No. 80. Duty to file specifications of error and brief as 
provided in Rule 50. 

Rule No. 50—Grounds of error not assigned or noticed, and 
argued in the brief will be considered as waived. 

Special agents of. General Land Office who gave notice of 
appeal specifically waived filing of briefs. The Acting Secre¬ 
tary on his own motion wrote his opinion reversing his predeces¬ 
sor’s and holding plaintiffs’ mining claim void, without the aid 
of a supporting brief and the plaintiffs had no knowledge or in¬ 
formation as to the appellants position on their appeal except 
as outlined in general terms in the specifications of error accom¬ 
panying the appeal. 

That the Honorable Acting Secretary re-opened the charges 
contained in the first three grounds of Contest after the same 
had been dismissed out of the case by the Register, Commis¬ 
sioner, and Assistant Secretary Walters, all of whom 
20 theretofore had consistently exonerated plaintiffs from 
wrong doing or irregularity in any manner, by a series of 
findings of fact. 

After the said reopening opinion of the Honorable Secre¬ 
tary T. D. Walters, in which the Honorable Secretary estab¬ 
lished the law in the case, further testimony was taken and 
the case was decided on the only point of controversy left open, 
to-wit, was the deposit of sand and gravel a valuable deposit 
within the meaning of the mineral statutes of the United 
States, all of which called for legal opinion upon proven facts 
rather than a discussion of the facts none of which were con¬ 
troverted by the evidence of the United States. 

The last paragraph of the Hon. Acting Secretary’s reversing 
opinion casts suspicion on the conduct of the plaintiffs under 
the first three grounds of contest when as a matter of fact, said 
grounds of contest have been repeatedly cancelled and held for 
naught, by all of the predecessors of the Hon. Acting Secretary 
because of a complete failure of proof on the part of the United 
States. They (these accusations) rest on the Honorable Sec- 
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retary’s suspicions and they are not supported by the law or 
the facts in the case. These statements could be wholly disre¬ 
garded except for the bias and prejudice revealed thereby. 
They further show a purpose to mislead the Court and to de¬ 
prive plaintiffs of and from their mining claim. They are mere 
conclusions of the writer of the opinion reversing the case 
without findings of fact to support them. 

XIX 

That the laws of the United States, the construction and 
interpretation of which are drawn in question, are:— 

Sections 21, 22 and 23 of Title #30 U. S. C. A., the same 
being respectively sections 2318,2319, and 2320 of the Revised 
Statutes of the United States. 

21 These several sections were taken from the Act of 
Congress approved May 10th, 1872, which combined 
with the Lode Act of 1866, and the Placer Act of 1870. There 
is also drawn in question Section 9 of Chapter 9 of the Act of 
December 29, 1916—39 Statutes 864, entitled “Stock-Raising 
Homestead”, being Section 299 of Chapter 7 of Title 43 U. S. C. 

In each of said sections 21, 22 and 23 of Title 30 U. S. C. 
of the mineral law above referred to, the phrase “valuable for 
minerals”, “valuable mineral deposits”, and “other valuable 
deposits” are found, and these phrases have a common defini¬ 
tion in mining law. 

XX 

That for years the Land Department of the United States 
has held that whatever is recognized as mineral by the Stand¬ 
ard authorities on the subject, when the same is found in the 
Statutes relating to the Public Lands of the United States, in 
quantity and quality to render the land more valuable on ac¬ 
count thereof than for agricultural purposes, the land should be 
treated as mineral and within the mining laws. 

When it appears that such deposits exist in such quantities 
as would justify a prudent man in expending labor and capital 
upon it, such person is entitled to file a mining claim upon the 
said land. It need not turn out to be a highly profitable in¬ 
vestment. 
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This same principle has been followed by the United States 
Supreme Court in construing the said sections as to what con¬ 
stitutes a valuable deposit within the meaning of the mining 
laws of the United States. See Miller vs. Chrisman, 197 U. S. 
313. These rulings have established a principle of law com¬ 
parable to the rule of Stare Decisis as applied to other civil 
property rights. 

22 XXI 

That the sand and gravel of plaintiffs placer mining claim 
exist in a sufficient quantity as to constitute a workable, profit¬ 
able sand and gravel pit upon which plaintiffs and other prac¬ 
tical sand and gravel pit operators who are ready to associate 
with plaintiffs, are ready, able and willing, and desire the op¬ 
portunity to spend their time and money in the development 
of said gravel pit. That they are of the belief that the extent, 
quality and location of the deposit with reference to the actual 
market for commercial sand and gravel in Eastern Washington, 
as well as the potential, prospective and expectant market 
which is probable as part of the Columbia Basin Power & Irri¬ 
gation Project, justify the location of said placer claim. 

That the land under which the said deposit lies is on one of 
the benches on the eastern shore of and abutting on the Co¬ 
lumbia River. It is arid, sandy, unfit for agricultural purposes, 
and of doubtful value for grazing purposes. Its value as a sand 
and gravel deposit is far in excess of its value for any other 
purpose. That it is beyond and outside of the area devoted to 
the dam, and is not needed or desired by the Government Rec¬ 
lamation Service for any purpose whatsoever. The sand and 
gravel thereon is a valuable mineral deposit and as such the 
plaintiffs own and possess the same as a valid placer mining 
claim. These statements are based on the remarks of Mr. 
Stoutmeyer of the Reclamation Service legal staff, made in 
open court when he moved to dismiss without prejudice the 
plaintiffs’ case in intervention in the condemnation suit in the 
District Court of the United States at Spokane. That the 
United States District Court granted Mr. Stoutmeyer’s motion 
when he told the Court that the Department did not want the 
land contained within the plaintiffs’ mining claim, for any pur- 
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pose and the Court should grant the motion to dismiss, 

23 without prejudice to their rights as miners, subject only 
to the action of the Government in the contest case then 

pending in the Department. The plaintiffs had been allowed 
to intervene in the District Court condemnation suit to pre¬ 
serve their rights because the mining claim was contained in 
the area sought to be condemned. 

XXII 

The Secretary of the Interior in October, 1929, in the deci¬ 
sion of Layman v. Ellis reported in 52 Land Decisions, page 
714, reversed the earlier Land Office Decision in the case of 
Zimmerman v. Brunsen, (30 L. D. 310), and held that a sand 
and gravel placer claim need not be shown to derive its value 
from the proximity between the place of production and use. 

As we read the conclusions of the Hon. Secretary in the Lay¬ 
man vs. Ellis case, 52 Land Decisions, 714, the rule of the Zim¬ 
merman case was completely reversed and Sand and Gravel 
held to be a valuable mineral deposit without regard to its 
proximity to a commercial market. The author of the Layman 
v. Ellis opinion quotes Mr. Lindley, the great mining author¬ 
ity, saying: 

“The mineral character of the land is established when it is 
shown to have upon or within it such a substance as— 

(a) is recognized as mineral according to its chemical com¬ 
position by the Standard Authorities on the subject ; or— 

(b) is classified as a mineral product in trade or commerce; 
or— 

(c) Such a substance (other than the mere surface which 
may be used for agricultural purposes) as possess economic 
value for use in trade, manufacture, the sciences or in the me¬ 
chanical or ornamental arts;— 

and it is demonstrated that such substance exists therein or 
thereon in such quantities as render the land more valu¬ 
able for the purpose of removing and marketing the 

24 substance than for any other purpose, and the removal 
and marketing which will yield a profit or it is estab¬ 
lished that such substance exists in the lands in such quantities 
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as would justify a prudent man in expending labor and capital 
in the effort to establish it. 

That valuable gravel deposits fall within categories (b) and 
(c) of Mr. Lindley cannot be disputed * * * 

As to the third ground of exclusion in the Zimmerman case, 
it has not been shown that the gravel deposits in this case 
derive their value from the proximity between the place of 
production and use, and as heretofore indicated gravel is gen¬ 
erally recognized as having special characteristics that render 
it valuable generally in the mechanical arts. The conclusion 
hardly justified when the decision in the Zimmerman case was 
rendered that the value shown was one arising chiefly from 
exceptional and peculiar conditions in the locality where the 
deposit in question was found, is not warranted under present 
conditions. The author of the Layman opinion quotes the 
U. S. Supreme Court—Northern Pacific Ry. v. Soderburg, 18S 
U. S. 526-534—Loney v. Scott in the Supreme Court of Ore¬ 
gon, 112 Pac. 172 * * * The rule in Zimmerman v. Brun¬ 
son will therefore no longer be followed but is overruled.” 

And yet the Hon. Acting Secretary reverses this case squarely 
under this overruled case. Instead of regarding the deposit 
as a valuable one and leaving the locaters to spend their money 
and labor in an effort to make and market their product, he 
summarily concludes that with respect to their proximity to a 
market they could not show that they had a valuable product 
and with respect to the limited market at and near the 
25 dam the plaintiffs could not take advantage of that to 
show prospective value. 

The evidence was not controverted that the gravel at and 
near the dam were not suitable for the manufacture of con¬ 
crete. As one witness characterized this gravel in the small 
scattered deposits near the plaintiffs' claim it was dirty. Eco¬ 
nomic conditions, plenty of water to wash and process it, grav¬ 
ity flow to the processing plant, etc., are utterly disregarded 
in the reversing opinion. 

The bias and prejudice of the Hon. Acting Secretary is clearly 
shown, when we consider his conduct in acting in violation 
of the rules of practice of the Department and his disregard 
of the Decision of Layman vs. Ellis and his utter disregard 
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of the decision entered by his coordinate officers. He made no 
effort to explain his decision to show how the others were led 
into error. His opinion reversing this case was nothing but a 
number of conclusions quite contrary to the facts. 

The only question in the record is to what extent and how 
profitable would the taking of this gravel from plaintiffs’ claim 
be considering the specially favorable conditions which render 
this pit of special economic value, viz. the gravity flow of 
gravel to the plant and the presence and adaptability of cheap 
water and water power at the plant, with good concrete or hard 
surface roads permitting easy* access to nearby cities and 
towns. The problem in this case is an economic one concern¬ 
ing cost of production, and the other factors entering into the 
financial problem of marketing gravels, and not the extent 
or volume of profit, which is entirely beyond the province and 
jurisdiction of the defendant, and we respectfully add, of the 
courts. 

XXIII 

That the defendant has construed and interpreted said laws 
herein referred to in Paragraph XX and XXI of this 
26 Complaint, page 16, as if they included the words “com¬ 
mercial valuable or profitable”; that the record in the 
instant case in the Department of the Interior and the Office 
of the Defendant shows beyond cavil, doubt, or dispute that 
the charges of the contest, viz: 

“#4. That mineral has not been found on the claim in suffi¬ 
cient quantities to constitute a valid discovery,” and, 

#5. That the land is nonmineral in character,” 
are not and cannot be sustained except through the forced, il¬ 
legal, unlawful, unwarranted, and capricious construction 
placed upon the said statutes by the defendant. Defendant 
acting through his Hon. Acting Secretary has imposed upon 
the plaintiffs a rule of law requiring plaintiffs to show they can 
operate said mining claim at a substantial profit which is not 
within the language of the several acts of Congress and not 
within the intendment and implication of said Act, and is con¬ 
trary to the decisions of the Land Office and the Courts of the 
States and United States. 



HAROLD L. ICKES VS. DONALD L. UNDERWOOD ET AL. 23 


XXIV 

That the decisions of the Register at Spokane and the Hon. 
Commissioner of Public Lands at Washington, D. C., having 
been sustained by the Hon. T. D. Walters, Assistant Secretary 
of the United States Department of the Interior, the immediate 
predecessor of the Hon. Acting Secretary before the case was 
reopened to the effect that plaintiffs were not guilty of over¬ 
reaching the Government in any manner and they had not vio¬ 
lated the law in making or perfecting their mining location, and 
the decision of the same officer upon reopening the case, point¬ 
ing out the errors of the Department and establishing the law of 
this case in September 1937, narrow the case to the one remain¬ 
ing issue of law for the facts were not controverted or rebutted 
that the Sand Hill Associated Placer claim was a valuable min¬ 
eral deposit within the mining laws of the United 
27 States. No issue of fact was injected into the case after 
it was reopened. The former testimony and the factual 
aspect of the case was strengthened and made more complete 
by the testimoney of Bailey Tremper and other witnesses called 
by plaintiffs but no rebuttal was offered by the United States 
on the material points of the new testimony. That plaintiffs 
now allege that they have acquired possessory rights in and to a 
valuable placer mining claim, and that the Defendant and his 
officers and agents in the Interior Department of the United 
States have wrongfully deprived plaintiffs of their said claim 
by the oppressive and improper conclusions they have drawn 
from the record facts in this case. The wrongful, burdensome, 
erroneous, and capricious construction they have placed upon 
the said several sections of the Revised Statutes of the United 
States in support of Defendant's ruling that the said plaintiffs 
mining claim is without value, has had the effect of depriving 
plaintiffs of their mining claim without due process of law. 


That the defendant and his Acting Secretary capriciously, 
oppressively, and wrongfully disregarded substantial record 
testimony, not refuted or contradicted to the effect that the sand 
And gravel deposit on plaintiffs’ placer mining claim has a sub- 
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stantial prospective and potential value for making commer¬ 
cial concrete and concrete products and by-products by reason 
of its proximity to the lands to be improved by the Grand 
Coulee Power & Irrigation Project. 

Mr. Underwood and numerous other witnesses for the plain¬ 
tiffs testified that they relied upon the published statements as 
to the great acreage to be reclaimed by the Columbia Basin 
project of which the Grand Coulee Dam is the principal im¬ 
provement. 

That the dam as now constructed has raised the waters 
28 back of the dam to the extent that an artificial lake is 
now constructed which extend back to the Canadian line 
flooding lands heretofore above high water mark. This flooded 
area required new highways, new cities, towns, wharves, and 
much concrete will be required to build the same. Sand and 
Gravel will be in great demand when the irrigation plans are 
under way. 

That miles of irrigation flumes will be required; that there 
is a constantly increasing market for the use of concrete for 
making irrigation flumes. That cities and towns are bound 
to spring up in the wake of a development such as the Grand 
Coulee Dam and Irrigation Project as it had done in the 
Wenatchee and Yakima Projects in the same part of Wash¬ 
ington. That a commercial demand for concrete silos, bam 
and house foundations, lateral flumes as well as main line 
flumes, paving, sidewalks and concrete block construction for 
buildings may reasonably be expected. That in addition to 
the testimony of plaintiffs, the Court should take judicial 
notice of the fact that in this rapidly growing country the mil¬ 
lions of dollars spent by the Government for such a project 
would naturally invite settlement and commercial use of the 
reclaimed land. That the Government publications take 
notice of the inherent value of concrete for use in the building 
arts and trade. There is not a word to the contrary in this 
record and a strong prima facie case as to such use and im¬ 
provement stands in support of the value of the deposit from 
a potential standpoint regardless of present value of which 
there is substantial proof in the record notwithstanding the 
conclusions of the Acting Secretary to the contrary. 
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XXVI 

That within the time allowed by the rules of procedure of 
the Department to-wit: Thirty days after receipt of the deci¬ 
sion of the Hon. Acting Secretary, August 21, 1939, 

29 plaintiffs filed their petition for re-hearing in the office 
of the Honorable Secretary of the Interior which said 

petition was denied on the 14th day of June, 1940, wherefore 
plaintiffs allege that they have exhausted and terminated their 
remedies available for their relief in the Interior Department 
and they now apply to this Honorable Court for relief as herein 
prayed for. That said denial was not received until July 18th, 
1940, as per exhibit “E” which is hereto attached. 

Wherefore, the premises considered, Plaintiffs pray: 

(1) That due process issue out of this Honorable Court 
directed to the Defendant as Secretary of the Interior to 
appear and answer the exigencies of this bill. 

(2) That this Court will render its decree requiring the de¬ 
fendant by mandatory injunction to vacate and set aside the 
proceedings hereinabove described in this bill, which have been 
decreed against the plaintiffs and against their Sand Hill Placer 
Mining claim, wherein and whereby the said placer mining 
claim and the possessory rights of the plaintiffs in their said 
mining claim, were and are declared to be null and void, and 
to vacate and set aside the decision of the defendant, Secretary 
of Interior, dated August 21, 1939, and reaffirmed in the denial 
of rehearing, together with each and every order by the Sec¬ 
retary or by his Commissioner of Public Lands cancelling or 
in any manner holding said claim null and void. 

(3) That this Honorable Court order the record of the Land 
Office, and the office of the Honorable Secretary" certified to 
this Court by its Writ agreeably to the usages and principles 
of law in aid of this bill, and the relief herein prayed for. 

(4) That in the alternative plaintiffs be given their day in 
court by ordering the defendant, if the Court deny permanent 
injunction as prayed, to show cause why he should not set aside 

the wrongful and erroneous ruling of the Hon. Acting 

30 Secretary and other plaintiffs’ claim reinstated and the 
contest dismissed’ with prejudice. 
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(5) That Plaintiffs be given such other and further relief as 
to the Court may seem meet and proper. 

Russell Hardy, 

729 15th St. N. W., 
Russell Hardy, 

Winter S. Martin, 

Harry S. Redpath, 
Attorneys for Plaintiffs. 

Donald L. Underwood, 

One of co-plaintiffs. 

t • * • * 

79 Motion to dismiss 

The defendant moves the court to dismiss the action upon 
the ground that the complaint fails to state a claim against the 
defendant upon which relief can be granted. 

Dated October 25.1940. 

Nathan R. Margold, 
Nathan R. Margold, 
Solicitor, Department of the Interior. 
Frederic L. Kirgis, 

Frederic L. Kirgis, 

First Assistant Solicitor, Department of the Interior. 

Harry M. Edelstein, 

Harry M. Edelstein, 
Assistant Solicitor, Department of the Interior, 

Sidney McClellan, 

Sidney McClellan, 

Assistant Solicitor, Department of the Interior, 

Attorneys for defendant. 

Service of copy of this motion received this 25 day of October, 
1940. 

Russell Hardy, 

Russell Hardy, 

729-15th Street NW., Washington, D. C. 




* 
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80 Memorandum 


On the admitted facts and the law in the case, the decision 
of the Defendant shows prejudice and abuse of judicial dis¬ 
cretion. 

Motion to dismiss filed by Defendant on Oct. 25, 1940, is 
overruled. 

Notify Counsel. 

Daniel W. O’Donoghue, 

Justice. 

* # * # * 


81 Order overruling motion to dismiss 

This cause came on for hearing on the motion of the de¬ 
fendant to dismiss the complaint; whereupon it is by the 
Court this 28th day of October 1941, 

Adjudged that the said motion be and the same is overruled, 
with leave to the defendant to plead within thirty days from 
the date hereof. 

Daniel W. O'Donohue, 

Justice. 

Russell Hardy, 

Attorney for the plaintiffs. 

No objection as to form. 

Harry M. Edelstein, 

Attorney for the defendant. 

• * * * * 

82 Answer 

Answering the complaint filed herein the defendant, Harold 
L. Ickes, as Secretary of the Interior, states as follows: 

I 

(a) Defendant denies a wrongful taking of plaintiffs’ alleged 
associated placer mining claim by the defendant as Secretary 
of the Interior and alleges that he is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of the other 
allegations contained in paragraph I (a) of the complaint. 
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(b) Defendant admits the allegations contained in para¬ 
graph I (b) of the complaint, except that defendant denies that 
he is a legal resident of the District of Columbia. 

II 

Defendant denies each and every allegation contained in 
paragraph II of the complaint. 

III 

Defendant admits the allegations contained in paragraph 
III of the complaint. 

IV 

Defendant admits that on or about the 11th day of Novem¬ 
ber 1933, the plaintiff, Donald L. Underwood, acting 
83 for himself, and also as attorney in fact for each of his 
co-plaintiffs by virtue of his written authority, pur¬ 
ported to locate a placer mining claim upon certain surveyed 
lands in the County of Okanogan, in the State of Washington, 
namely, lot 1 and a portion of lot 2, Sec. 31, and portions of 
lots 3 and 4, Sec. 30, T. 29 N., R. 31 E., W. M.; that in so doing 
the plaintiff then and there posted a notice, placed stakes upon 
and marked the boundaries of the alleged claim so that they 
could be readily traced upon the ground, and filed and recorded 
notice thereof in the office of the County Auditor for Okanogan 
County, Washington, together with affidavit proof of location 
work; that so far as the records of this Department indicate no 
other mineral locator has filed upon the said lands. 

Defendant alleges that he is without knowledge or infor¬ 
mation sufficient to form a belief as to the allegation that no 
other mineral locator claims any interest in the lands. 

Defendant denies each and every other allegation contained 
in paragraph IV of the complaint. 

V 

Defendant admits the allegations contained in paragraph V 
of the complaint. 
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VI 

Defendant admits the allegations contained in paragraph VI 
of the complaint. 

VII 

Defendant denies that the plaintiffs applied to the register 
for a continuance of the case pending the taking of the deposi¬ 
tion of Mr. Bailey Tremper; and that an application for such 
continuance was denied by the register. Answering further 
defendant alleges that plaintiffs on May 31,1935, filed a paper 
entitled “Petition to Reopen the Contest Hearing to take fur¬ 
ther testimony by deposition,” and this petition was denied 
by the register; and that subsequenly in the proceedings 
84 the testimony of Bailey Tremper was taken and it was 
considered by the Secretary prior to the rendition of the 
final decision in the case. 

Defendant admits the other allegations contained in para¬ 
graph VII of the complaint. 


VIII 

Defendant denies the allegation contained in paragraph VIII 
of the complaint that the three charges specified therein “were 
dismissed from the said contest” by the Commissioner of the 
General Land Office. 

Defendant admits the other allegations contained in para¬ 
graph VIII of the complaint, with the qualification that the 
designation “Commissioner of Public Lands” appearing therein 
should be “Commissioner of the General Land Office.” 

IX 

Answering paragraph IX of the complaint, defendant admits 
that plaintiffs alleged, as ground of appeal, the matters stated 
therein, but denies the correctness of the allegations made on 
appeal. 

X 

Defendant admits that on the plaintiffs’ appeal from the 
decision of the Commissioner of the General Land Office dated 
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July 10,1935, First Assistant Secretary of the Interior Walters, 
in a decision dated March 23, 1936, affirmed the July 10, 1935, 
decision of the Commissioner of the General Land Office; that 
some time thereafter plaintiffs filed a petition for the exercise 
of supervisory authority, and that as a result of this petition 
First Assistant Secretary Walters, by decision dated September 
9, 1937, a copy of which is attached to and made a part of the 
complaint, granted the plaintiffs a further hearing on the ques¬ 
tion of the prospective value of the gravel deposit involved 
here. 

85 The defendant denies each and every other allegation 
contained in paragraph X of the complaint. 

XI 

Answering paragraph XI of the complaint, defendant denies 
that when First Assistant Secretary of the Interior Walters 
rendered his decision dated September 9, 1937, the existing 
record of the Department of the Interior showed the facts 
alleged in paragraph XI of the complaint. 

Answering further, defendant alleges that the plaintiff, Don¬ 
ald L. Underwood, was first attracted to the area in question 
by observing Government employees working at and near the 
site of the Grand Coulee Dam; that he did not attempt in good 
faith to purchase the gravel deposit in question; and that prior 
to their purported location the plaintiffs knew that the United 
States intended to acquire part of the area in question for use 
in connection with the Grand Coulee Dam project. 

XII 

Defendant admits that the Under Secretary of the Interior, 
in his decision dated August 11, 1939, quoted in part in para¬ 
graph XII of the complaint, held that the sand and gravel on 
the alleged claim was satisfactory for construction purposes 
generally; and that this disposed of this issue in the contest in 
favor of the plaintiffs. 

Answering further, defendant alleges that in quoting from 
the Under Secretary’s decision of August 11, 1939, plaintiffs 
omitted a relevant portion of this decision, which omission has 
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the effect of altering the meaning of the quoted part of the 
decision; that the pertinent part of this decision, quoted cor¬ 
rectly and in full, is as follows (the omitted part of the decision 
is italicized): 

“The evidence has been reviewed. With respect to the qual¬ 
ity and suitability of the sand and gravel for use as concrete 
aggregates, it is believed that the claimants have satisfactorily 
proven that the lime coating on the gravel on the claim 
86 is a common characteristic of the gravels in eastern 
Washington and is similar to that on the gravel in the 
neighborhood of Spokane and other localities in that area 
which had been extensively mined and marketed in the past 
for use in roads, buildings, culverts and other concrete struc¬ 
tures at considerable distance from the place of production and 
that no observable weaknesses have developed in such struc¬ 
tures by reason of the use thereof; that officials of the State 
Highway Department have tested the gravel and sand from 
the claim and found that it was satisfactory for roads, bridges 
and other public works, both as to compression strength and 
proper proportions of aggregates. Comparative tests made by 
the Government at its laboratories of the aggregates from the 
Brett pit, from which the material is taken to build the dam, 
with the aggregates on the claim show on the whole substantial 
equality in compression strength, though part of the concrete 
made from the Sand Hill material is inferior in tensile strength 
and the mechanical analysis of the sand pit run grading would 
entail higher costs to make it acceptable. The engineers super¬ 
vising the use of concrete aggregates on State roads were of the 
opinion that except in structures subject to great stress, tensile 
strength was not an important element to consider, and that 
the aggregates in question would pass the tests they require 
both as to strength and grading. The concrete technician at 
the local Government laboratory gave his opinion that the chief 
objection to the lime coating was the uncertainty as to the 
permanency of the structure and admitted that the aggregates 
containing it could be used on unimportant work. The decided 
weight of the evidence is to the effect that the lime coating 
such as exists on the material in question has not been consid- 

402259—42-3 
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ered an objection to its use for concrete construction generally, 
and is not such a defect as would chill its sale for such purpose. 
It was also shown that some lime coated gravel went into the 
construction of the piers for the bridge over the river con¬ 
structed by the Government and that it was present on the 
surface at the Brett pit but was cleared off and disappeared at 
depth.” 

XIII 

Defendant denies that the Under Secretary, erroneously re¬ 
ferred to as the Acting Secretary, entered a decree against 
plaintiffs alleging plaintiffs’ misconduct as one of his grounds 
of reversal; and that it was not properly within the jurisdiction 
of the Under Secretary to overrule the judicial acts of his pred¬ 
ecessor. 

Defendant admits the other allegations contained in para¬ 
graph XIII of the complaint. 

XIV 

Defendant denies the allegations contained in paragraph 
XIV of the complaint. 

87 XV 

Defendant admits that it has never been contended by the 
United States that the alleged claim did not contain a large 
deposit of sand and gravel; that the evidence in the record of 
the Department shows that the quantity and quality of such 
sand and gravel has been held by decisions of the Department 
satisfactory for concrete construction generally; and that the 
alleged claim of the plaintiffs was held invalid on the ground 
that the land was nonmineral in character. 

Defendant denies each and every other allegation contained 
in paragraph XV of the complaint. 

XVI 

Defendant admits that the Under Secretary’s decision of 
August 11, 1939, contained the statement that “The evidence 
shows that there was a limited market in the vicinity of Coulee 
Dam for unprocessed and processed gravel and sand”; and that 
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the persons named in paragraph XVI of the complaint testified 
at the contest hearing as witnesses for the plaintiffs on direct 
examination substantially as stated in paragraph XVI of the 
complaint. 

Defendant denies each and every other allegation contained 
in paragraph XVI of the complaint. 

Answering further, defendant alleges that the testimony set 
forth in paragraph XVI of the complaint constitutes only a 
portion of the evidence adduced at the contest hearings and 
the officers of the Department fully considered this together 
with the other evidence in reaching a decision in the case; 
and that, as will more particularly be set forth hereafter, the 
testimony as set forth in paragraph XVI of the complaint was 
changed in numerous respects by the persons named therein on 
cross-examination and, further, it was contradicted in numer¬ 
ous respects by testimony of other witnesses. 

88 XVII 

Defendant admits that Bailey Tremper testified at the con¬ 
test hearing substantially as set forth in the first subparagraph 
of paragraph XVII of the complaint. 

Defendant denies that Lars Langloe testified at the contest 
hearing as set forth in the second subparagraph of paragraph 
XVII of the complaint. 

Defendant admits that the various explanatory exhibits and 
reports in the record of the Department indicate a possible 
prospective use for sand and gravel in the Columbia Basin 
project and denies each and every other allegation contained 
in the third subparagraph of paragraph XVII of the com¬ 
plaint. 

Defendant admits the allegation contained in the fourth, 
fifth, and sixth subparagraph of paragraph XVII of the com¬ 
plaint. 

Defendant denies that the alleged Sand Hill claim was ever 
perfected and admits the remaining allegations contained in 
the seventh subparagraph of paragraph XVII of the com¬ 
plaint. 

Defendant admits the allegations contained in the eighth, 
ninth, and tenth subparagraphs of paragraph XVII of the 
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complaint, except that in the eighth subparagraph the figure 
“$104,550.00” should be “$94,555.00.” 

XVIII 

Defendant admits that the special agent of the Division of 
Investigations of the Department specifically waived the filing 
of brief. 

Defendant denies each and every other allegation contained 
in paragraph XVIII of the complaint. 

XIX 

Defendant admits that the laws specified in paragraph XIX 
of the complaint are applicable to the plaintiffs’ alleged claim, 
but denies that the construction and interpretation of these 
laws are properly “drawn in question.” 

89 XX 

Defendant admits the allegations contained in the first sub- 
paragraph of paragraph XX of the complaint. 

Defendant denies the allegations contained in the second 
and third subparagraphs of paragraph XX of the complaint. 

XXI 

Answering paragraph XXI of the complaint, defendant ad¬ 
mits that the land under which the deposit of sand and gravel 
in question lies is on the eastern shore of and abutting on the 
Columbia River. 

Defendant alleges that he is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the allegation 
contained in paragraph XXI that the plaintiffs are of the be¬ 
lief that the extent, quality and location of the sand and gravel 
deposit in question with reference to the actual market for 
commercial sand and gravel in eastern Washington, as well as 
the potential, prospective and expectant market which is prob¬ 
able as part of the Columbia Basin power and irrigation project, 
justify the location of said placer claim. 

Defendant denies each and every other allegation contained 
in paragraph XXI of the complaint. 
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XXII 

Answering the first subparagraph of paragraph XXII of the 
complaint, the defendant admits that in the case of Layman 
v. Ellis, 52 L. D. 714, the Secretary of the Interior reversed the 
earlier decision of the Department in the case of Zimmerman 
v. Brunson, 30 L. D. 310, but denies that he held that a sand 
and gravel placer claim need not be shown to derive its value 
from proximity between the place of production and use. The 
defendant, further answering, says that in Layman v. Ellis, 
among other things, it was stated that gravel is recognized as 
mineral by standard authorities on the subject and that 
90 '‘gravel is generally recognized as having special char¬ 
acteristics that render it valuable generally in the me¬ 
chanical arts.” Consequently it was held in said case, in effect, 
that as a matter of classification gravel should be classified as a 
mineral substance under the mining laws. 

Answering the second subparagraph of paragraph XXII of 
the complaint, the defendant admits that in the case of Lay¬ 
man v. Ellis, the case of Zimmerman v. Brunson which held that 
gravel did not have sufficient special or intrinsic qualities and 
value to be classified as a mineral, was completely reversed, but 
denies that in Layman v. Ellis the Secretary of the Interior held 
that gravel was a valuable mineral deposit sufficient to warrant 
a mining location without regard to its proximity to a com¬ 
mercial market. The defendant further states that in Layman 
v. Ellis it was finally and ultimately held that 

"There is no logical reason in view of the latest ex¬ 
pressions of the department why, in the administration 
of the Federal mining laws, any discrimination should 
be made between gravel and stones of other kinds, 
which are used for practically the same or similar pur¬ 
poses, where the former as well as the latter can be 
extracted, removed and marketed at a profit” [Italics 
supplied.] 

And the significance of this final holding in the Layman case 
was explained and amplified in an opinion by the Acting Solic- 
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itor of September 21, 1933, 54 I. D. 294, in which it was held 
that 

“* * * the mineral locator or applicant, to jus¬ 
tify his possession, must show that by reason of acces¬ 
sibility, bona fides in development, proximity to mar¬ 
ket, existence of present demand, and other factors, the 
deposit is of such value that it can be mined, removed 
and disposed of at a profit.” 

Further answering the second subparagraph, the defendant al¬ 
leges that the second sentence from the end of the said subpara¬ 
graph is incorrectly included as part of a quotation from the 
case of Layman v. ElUs. 

Answering the third subparagraph of paragraph XXII of 
the complaint, the defendant denies that in the instant case 
the Secretary of the Interior reversed the case of Layman v. 

Ellis under the overruled case of Zimmerman v. Brunson. 
91 The defendant admits that the deposit claimed by the 
plaintiffs was not regarded as sufficiently valuable to 
warrant a mining location and that the plaintiffs had not shown 
that they had a product of “commercial value” with respect to 
the limited market at or near the dam, but denies that it was 
held that the plaintiffs could not take advantage of such lim¬ 
ited market to show prospective value. 

Answering the fourth subparagraph of paragraph XXII of 
the complaint, the defendant denies that the evidence was not 
controverted that the gravel at or near the dam was not suit¬ 
able for the manufacture of cement.* The defendant says that 
suitability of the gravel for the manufacture of cement was 
controverted, but it was found that the gravel was suitable for 
such purposes. The defendant denies that any evidence re¬ 
garding economic conditions, sufficiency of water to wash and 
process the gravel or the gravity flow of the water was disre¬ 
garded and says that it affirmatively appears from the decision 
complained of that such evidence was considered. 

♦The complaint in this respect is ambiguous; defendant assumes that plain¬ 
tiffs have reference to gravel deposits other than the one here involved at or 
near the dam. 
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The defendant denies the allegations contained in the fifth 
subparagraph of paragraph XXII of the complaint. Further 
answering, defendant says that since the decision of Layman v. 
Ellis was not reversed, there was nothing to explain regarding 
such alleged reversal; that the reversal of the decisions of the 
register and the Commissioner of the General Land Office was 
explained as follows: 

“* * * It is the opinion of the Department that 
in the decisions below there was material error in the 
estimation and appreciation of the evidence; therefore 
they must be reversed and the decisions holding the 
claim invalid affirmed”; 

that it was unnecessary to make any further explanation of the 
reversal of the decision of the Commissioner of the General 
Land Office holding the deposits of the plaintiffs valuable, for 
the reason that while it was found that the deposits were 
92 sufficient both in quality and quantity, the Department 
in granting the petition of the plaintiff reopening the case 
(September 9,1937, pp. 15,16) held: 

“Where location is made under the placer laws for 
low-grade, nonmetalliferous, commonplace .minerals of 
wide distribution, the sufficiency in quantity and qual¬ 
ity of the mineral may be for mining purposes obvious 
at the date of location; nevertheless, the deposit located 
may be valueless, because by reason of its situation it 
would be profitless to mine and remove it, presently or 
prospectively. * # # the Department has adopted 
as the criterion for determining the locatability of the 
deposit and the validity of the claim involved under the 
mining law, the marketability of the particular deposit 
located, or as otherwise expressed, its positive commer¬ 
cial value. * * # 

“In all such cases, the inquiry is not merely does the 
land contain a mineral substance that has been found 
valuable in trade and commerce generally, but also, 
does the particular deposit in question under the con¬ 
ditions shown relating to demand for it, have commer¬ 
cial value. * * 
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Answering further, the defendant alleges that it clearly appears 
that the decision denying the validity of the plaintiffs’ claim 
(August 11,1939, pp. 13,14) was squarely placed on the ground 
that by reason of the situation of the deposit it would be 
profitless to mine the deposit claimed by the plaintiffs. 

The defendant denies the allegations contained in the sixth 
subparagraph of paragraph XXII of the complaint and says 
that the question in the case was not “how profitable would 
the taking of this gravel from plaintiffs’ claim be * * 
but rather that the question was whether the taking of such 
gravels of the claim would be at all profitable. 

Further answering paragraph XXII of the plaintiffs’ com¬ 
plaint, the defendant says that neither in the case of Zimmer¬ 
man v. Brunson nor in the case of Layman v. Ellis was the 
question of the marketability of the particular deposit of gravel 
under consideration in issue. In both of said cases the ques¬ 
tion whether the deposit could be extracted, removed and sold 
at a profit was admitted, and being so marketable, the only 
question was whether the deposit had such properties and 
characteristics as to warrant its classification as a mineral sub¬ 
stance subject to location and entry under the mining 
93 laws. In the instant case, the question whether the 
sand and gravel in question was a valuable deposit was 
in issue. In order to establish that a low grade mineral deposit 
of wide distribution such as sand and gravel, which occurred 
in abundance in the locality of the plaintiffs’ alleged claim, was 
valuable it was incumbent upon the plaintiffs to show not only 
that the deposit existed in such quality and quantity as would 
be minable if there was a market for it, but to show that the 
particular deposit in question was presently or prospectively 
marketable by evidence that there was such a demand or would 
probably be such a demand as would justify a reasonably pru¬ 
dent man in the expenditure of time and money in the expec¬ 
tation of opening a paying mine. In requiring such a measure 
of proof, the Department of the Interior in no manner departed 
from the long-recognized rule as to the sufficiency of a discovery 
upon a placer claim, namely, that the deposit must be shown 
to be a valuable one and such as could be worked at a profit, 
a rule that has been uniformly followed and applied by the 
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Department ( Cataract Gold Mining Co. et al., 43 L. D. 248; 
United States v. Bullington, 51 L. D. 604; Big Pine Mining 
Corporation, 53 I. D. 410), and a rule that is strictly in accord 
with the principle announced by the Supreme Court of the 
United States ( United States v. Iron Silver Mining Co., 128 
U. S. 673, 684; Chrisman v. Miller, 197 U. S. 313, 323), that if 
the land is claimed as placer ground it must be shown to be 
valuable for such mining. The defendant further says that in 
establishing the value of a particular deposit, the essential 
elements of proof may vary according to the character of the 
deposit and that the mere showing of a minable quantity of 
the substance, which may be sufficient proof of value of land 
containing placer gold or other minerals of high intrinsic value, 
would be obviously insufficient to establish the value of a par¬ 
ticular deposit of sand and gravel which might be entirely 
worthless and unprofitable to mine without proof that there 
was a present or prospective market for such deposit. 

94 XXIII 

Defendant denies each and every allegation contained in 
paragraph XXIII of the complaint. 

XXIV 

Defendant denies each and every allegation contained in 
paragraph XXIV of the complaint. 

XXV 

Answering paragraph XXV of the complaint, defendant 
admits that Mr. Underwood and other witnesses testified con¬ 
cerning published statements as to the acreage to be reclaimed 
by the Columbia Basin project; that the dam as now con¬ 
structed has raised the waters back of the dam to the extent 
that an artificial lake exists which extends back to the Canadian 
line flooding lands heretofore above high-water mark; and that 
as a result of the Columbia Basin project there may be some 
commercial demand for concrete in connection with private and 
governmental construction activities. 
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Defendant denies each and every other allegation contained 
in paragraph XXV of the complaint. 

Answering further, defendant alleges, as will be more par¬ 
ticularly set forth hereafter, that the evidence before the De¬ 
partment clearly established that there was no present or future 
market for sand and gravel from the alleged Sand Hill claim. 

XXVI 

Defendant admits the allegations contained in paragraph 
XXVI of the complaint. 

ANSWERING COMPLAINT AS A WHOLE DEFENDANT 

FURTHER ALLEGES 

XXVII 

That in November 1933 Donald L. Underwood and six asso¬ 
ciates (four of whom are joined with Mr. Underwood 
95 as co-plaintiffs in this action) purported to locate a 
joint placer mining claim, allegedly for sand and gravel, 
about 1 y 2 miles below the Grand Coulee Dam site, covering 
approximately 130 acres of land, and four-fifths of a mile 
of waterfront along the east bank of the navigable Columbia 
River. The alleged claim, as staked, contained approximately 
70 acres of land in the stock-raising homestead entry of Charles 
Hopkins and approximately 60 acres of land patented to Samuel 
Seaton under the stock-raising homestead act. More spe¬ 
cifically, the area staked by the plaintiffs covers portions of 
lots 3 and 4, Sec. 30, lot 1 and part of lot 2, Sec. 31, T. 29 N., 
R. 31 E., W. M., Washington. 

Under the stock-raising homestead act (act of December 29, 
1916, 39 Stat. 862) minerals are reserved to the United States; 
the right to go on land and prospect for minerals is specifically 
provided for, and if a mineral deposit of sufficient value is dis¬ 
covered it may be located and mined (a) with the written con¬ 
sent or waiver of the homestead entryman or patentee, 
(b) upon payment of damages to crops or improvements if the 
value thereof can be agreed upon, (c) or, in lieu of either (a) or 
(b), upon the execution of an indemnity bond to the United 
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States for the use and benefit of the entryman or the owner 
of the land. 

The alleged sand and gravel claim of the plaintiffs contains 
beds of sand, lime-coated gravel, clays and shales, and lies in 
an area where there are limitless deposits of a similar nature, 
some worse and some better. It lies within a mile of the great 
Brett gravel pit from which 11 million cubic yards of sand and 
gravel were taken for the construction of the Grand Coulee 
Dam. In 1936 the Circuit Court of Appeals, Ninth Circuit, 
commented upon the Brett gravel pit as follows: 

“There was uncontradicted testimony that the land contains 
from 35,000,000 to 60,000,000 cubic yards of good quality sand 
and gravel. However, the testimony shows that commercially, 
the sand and gravel has no value, except in its use in construct¬ 
ing the dam. The reason is that the cost of delivering 
96 processed gravel from the land in controversy to the 
nearest towns of any size where there would be a market, 
is six to seven times the retail price of gravel in those towns.” 
Brett v. United States , 86 F. (2d) 305,306. 

According to the figures quoted by the court, the Brett pit still 
contains between 24 million and 49 milli on cubic yards of good 
quality sand and gravel. 

Notice of plaintiffs’ purported location was filed November 
27, 1933. December 27, 1933, lots 1 and 2, Sec. 31, were in¬ 
cluded in a declaration of taking for public use by the Secretary 
of the Interior after prolonged negotiation between the United 
States and the landowners named therein, including Mr. Sea¬ 
ton, had proved fruitless since the negotiators could not agree 
upon the market value of the lands. March 22,1934, the entire 
asserted claim was included within a larger area withdrawn by 
the Secretary of the Interior in a first form withdrawal under 
the reclamation act. 

The alleged claim was first brought to the attention of the 
Department in January 1934, by plaintiffs’ petition to inter¬ 
vene in the District Court condemnation suit which included 
the lands of Mr. Seaton on which approximately half of the 
asserted claim was staked. The mineral rights of the plaintiffs 
in the Seaton tract, if any, were expressly excepted from and 
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were not affected by the final judgment of the District Court 
in the condemnation proceeding. 

Taking cognizance of the following facts, the Department 
directed that the claim be investigated for its mineral value 
and bona fides in location: (1) that sand and gravel is so plenti¬ 
ful in the area of the Grand Coulee Dam as to be worthless; 

(2) that the asserted claim covered, in part, an area which 
was being condemned for use in connection with the dam; (3) 
that it was located within 1 y 2 miles of the dam, occupying 
approximately 130 acres of land, and four-fifths of a mile of 
waterfront along the east bank of the Columbia River; (4) 
that it was staked after a large body of Government men 
97 were at the dam site surveying, digging test pits, and 
doing other preliminary work; and (5) that it had been 
staked during the time that the Government was negotiating 
with the owner of part of the land in question for its purchase 
in connection with the dam. 

A special agent of the Division of Investigations, Depart¬ 
ment of the Interior, made an investigation and filed an adverse 
report. Consequently, in accordance with the principles an¬ 
nounced in Cameron v. United States, 252 U. S. 450, adverse 
proceedings were instituted against the asserted claim on April 
5,1934, on the following charges: 

(1) That the claim was located for purposes other than 
mining. 

(2) That the claim was located for speculative purposes. 

(3) That the claimants have not performed the amount of 
discovery work required by law. 

(4) That mineral has not been found on the claim in suf¬ 
ficient quantities to constitute a valid discovery. 

(5) That the land is nonmineral in character. 

On May 11, 1934, an answer to said charges was filed by the 
plaintiffs and a hearing requested. The hearing was set for 
May 1, 1935, before a notary public, at Almira, Washington. 
The case came on for hearing on the date set and extended 
through May 4, 1935. The transcript of the testimony was 
filed with the register at Spokane, Washington, on May 24, 
1935. On May 31,1935, the plaintiffs filed an application with 
the register to reopen the case in order to permit the taking 
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of the deposition of Bailey Tremper, material engineer, State 
Highway Department, Olympia, Washington. On June 6, 
1935, objection to reopening the case was filed by the Division 
of Investigations. 

On June 12,1935, the register rendered his advisory decision, 
a copy of which is attached and marked Defendant’s Exhibit 
A, stating that the adverse charges were not substantiated by 
the Government and, in accordance with law and departmental 
practice adhered to since 1884, transmitted the record to the 
Commissioner of the General Land Office for his consid- 
98 eration and decision. United States v. Central Pacific 
Railway Co., 49 L. D. 465; see also Standard Oil Co. of 
California et al. v. United States, 107 F. (2d) 402,412,413. In 
his decision, the register denied plaintiffs’ application to reopen 
the hearing to take the deposition of Bailey Tremper, on the 
ground that his decision in the matter rendered the proposed 
evidence unnecessary. 

The Commissioner, in his decision of July 10, 1935, a copy 
of which is attached and marked Defendant’s Exhibit B, held 
that charges 1 and 2 were not proved by the Government; that 
charge 3 was immaterial; but that the evidence showed that 
the gravel on the land had no market value and was not a valu¬ 
able mineral deposit subject to location under the mining laws. 

The plaintiffs appealed to the Secretary, citing several speci¬ 
fications of error, supported by an elaborate brief. The First 
Assistant Secretary, in his decision of March 23, 1936, a copy 
of which is attached and marked Defendant’s Exhibit C, af¬ 
firmed the decision of the Commissioner. 

In upholding the register's action in not reopening the case 
in order to take the evidence of Mr. Bailey Tremper, which 
would have tended to show that the quality of the gravel in 
question was suitable for construction work, the First Assist¬ 
ant Secretary ruled in part as follows: 

“* * * if the case turned on the question of the 
suitability of the gravel and sand in construction work, 
the Department would be inclined to allow the presen¬ 
tation of further evidence on that question. However, 
the establishment of the fact that the deposit is of such 
quality that it can be used in the arts and trade, is in- 
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sufficient in itself to show that the land containing it is 
locatable under the mining law on account of such de¬ 
posit. * * *” 

The case of Layman et al. v. Ellis, 52 L. D. 714, was cited to 
support this ruling together with the amplifying opinion of 
Acting Solicitor Charles Fahy, dated September 21, 1933, 54 
I. D. 294, in which it was held: 

99 “* # * It suffices to observe that upon ex¬ 

amination of this case [Layman case] it appears that 
the Department followed and applied the principle 
which it had applied in other cases there cited, involving 
the locatability of other kinds of commonplace stones 
used for construction and manufacturing purposes—the 
same principle that had been consistently applied by 
the courts, namely, that in the solution of the question 
whether lands containing a given mineral substance were 
subject to location and purchase under the mining laws, 

the test was the marketability of the product. 

• • * * * 

“The main objection that appeared to the applica¬ 
tion of this principle to such commonplace substances 
as sand and gravel, was that it would render facile the 
acquirement of title to numerous areas containing sand 
and gravel for other purposes than mining, but this 
objection may be urged with as much reason against 
other mineral substances of wide occurrence and extent 
which under the same limitations and qualifications 
are locatable and enterable under the mining law, such 
as, for example, limestone, marble, gypsum, and building 
stone. Furthermore, the objection mentioned is not of 
much force when it is considered that the mineral lo¬ 
cator or applicant, to justify his possession, must show 
that by reason of accessibility, bona fides in develop¬ 
ment, proximity to market, existence of present demand, 
and other factors, the deposit is of such value that it 
can be mined, removed and disposed of at a profit. 
Cases have been frequent where the Department has 
refused patent to lands containing the mineral sub¬ 
stances last mentioned in abundance, where the evi- 
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dence as to the value of the deposit was insufficient or 
lacking. No reason is seen, therefore, to overrule the 
case of Layman et al. v. Ellis. * * *” [Italics sup¬ 
plied.] 

The First Assistant Secretary then added the following remarks 
with respect to burden of proof: 

“The proof of marketability of the deposit should be 
clear and convincing in cases where the land has value 
for other purposes, such as for timber. E. M. Palmer 
(38 L. D. 295); Helen v. Wells et al. (54 L. D. 307). In 
the present case, the testimony shows, and furthermore 
the Department will take judicial notice of the fact, that 
at the time the claim was located the Columbia Basin 
Commission had entered into a contract with the United 
States to expend $300,000 of State money in preliminary 
work in connection with the Coulee Dam project; that 
a large number of men were on the ground employed by 
the Commission and the Government engaged in pre¬ 
liminary work, test pit exploration, examination of sand 
and gravel pits for construction purposes; that the Fed¬ 
eral Emergency Administrator of Public Works had al¬ 
ready made an allotment of $63,000,000 for the construc¬ 
tion of the dam site, concerning which great publicity 
had been given. The probability that the land in ques¬ 
tion, by reason of its proximity to the dam site, would 
have a condemnation value might be reasonably antici¬ 
pated, which renders it more incumbent upon the min¬ 
eral claimants to clearly overcome the Government’s 
evidence that the deposit is unmarketable.” 

100 Not one of the subsequent departmental decisions in 
this case departed from, reversed, or invoked principles 
different from those quoted above from the decision of 
March 23,1936. 

In a decision of July 8,1936, a copy of which is attached and 
marked Defendant’s Exhibit D, the Department denied the 
plaintiffs’ motion for rehearing, stating that the Department 
had rested its previous decision entirely upon the finding that 
the land was nonmineral in character, there being no demand 
for sand and gravel from the asserted claim, and that there 
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1 was no showing that the decision complained of was not in 
i accordance with the weight of the evidence. 

In a decision of December o, 1936, a copy of which is at¬ 
tached and marked Defendant’s Exhibit E, the Department 
denied a motion for the exercise of supervisory authority, again 
pointing out that even if additional evidence were to show that 
1 the gravel was suitable for construction work it still would not 
1 be sufficient to change the departmental decision which was 
based primarily on the ground that there was no demand or mar¬ 
ket for the deposit in question. However, the plaintiffs were 
i granted the privilege of submitting a showing of the evidence 
which they would offer with respect to marketability of the 
sand and gravel if the case were reopened. Availing themselves 
1 of this privilege, the plaintiffs filed additional affidavits relating 
i to the present and prospective demand for sand and gravel. In 
1 the exercise of its discretion and not as a matter of right, the 
Department, in a decision of September 9,1937, a copy of which 
! is attached and marked Defendant’s Exhibit F, reopened the 
' case for the taking of additional testimony as to the prospective 
value of the sand and gravel at the time of location and prior 
to the declaration of taking of December 27, 1933, and/or the 
withdrawal of March 22, 1934. The fundamental re- 
101 quirement of profitable marketability for a valid sand 
and gravel placer discovery was again stated in the 
i reopening decision in the following language: 

“Where location is made under the placer laws for 
low grade, nonmetalliferous, commonplace minerals of 
wide distribution, the sufficiency in quantity and quality 
of the mineral may be for mining purposes obvious at 
the date of locations; nevertheless, the deposit located 
may be valueless, because by reason of its situation it 
would be profitless to mine and remove it, presently or 
prospectively. * * * the Department has adopted 
as the criterion for determining the locatability of the 
deposit and the validity of the claim involved under the 
mining law, the marketability of the particular deposit 
located, or as otherwise expressed, its positive commer¬ 
cial value. * * * 
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“In all such cases, the inquiry is not merely does the 
land contain a mineral substance that has been found 
valuable in trade and commerce generally, but also, does 
the particular deposit in question under the conditions 
shown relating to demand for it, have commercial 
value. * * *” 

The case came on for rehearing. Depositions of witnesses 
were tiken at Seattle, Washington, on September 19, 1938, at 
Spokane, Washington, on September 22, 1938, at Coulee Dam 
on September 26, 1938, and at Olympia, Washington, on Sep¬ 
tember 28,1938. All the testimony so taken was duly filed with 
the register at Spokane. The plaintiffs also filed a 29-page brief 
with the register on October 29, 1938. November 29,1938, the 
register rendered a 1-page advisory decision in favor of the 
plaintiffs, a copy of which is attached and marked Defendant’s 
Exhibit G. He then transmitted the record, including the 
plaintiffs’ brief, to the Commissioner of the General Land Office 
for his consideration and decision. 

The Commissioner of the General Land Office on February 
28, 1939, in a 4-page decision, a copy of which is attached and 
marked Defendant’s Exhibit H, upheld the decision of the reg¬ 
ister. The special agent in charge filed an appeal to the Sec¬ 
retary of the Interior on April 1, 1939, assigning the following 
specifications of error: 

“1. The Commissioner erred in finding and holding 
that the gravel and sand in this claim had a present or 
prospective value on the date the location was made, 
November 11, 1933, and on or prior to March 22, 1934, 
and as to the deposits in Section 31, prior to the declara¬ 
tion of taking of December 27, 1933. 

102 “2. The Commissioner erred in finding that 

the report of Lars Langloe, a hydraulic engineer, 
in the Department of Conservation, State of Washing¬ 
ton, justified a reasonable belief on the part of Under¬ 
wood and his associates that the construction of the 
Grand Coulee Project would create a substantial de¬ 
mand for any sand and gravel on the Sand Hill Placer 
Mining Claim. 

492259—12-4 
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“3. The Commissioner erred in finding that the con¬ 
struction of buildings, streets, sidewalks, and other 
structures in the small towns adjacent to the Coulee Dam 
Site imparted any value to the sand and gravel in the 
Sand Hill Claim. 

“4. The Commissioner erred in finding from the tes¬ 
timony of the witness Miller that the sand and gravel 
in the Sand Hill Claim had any value for the construc¬ 
tion of roads at the place where roads were built. 

“5. The Commissioner eijed in finding that at the 
critical dates mentioned, the deposit of sand and gravel 
in the Sand Hill Claim had a present and prospective 
value for the construction of highways, irrigation, and 
other structures in the area to be irrigated. 

“6. The Commissioner erred in affirming the decision 
of the Register of the United States Land Office at Spo¬ 
kane, Washington, dated September 9, 1938. 

“7. The Commissioner erred in reinstating, subject to 
appeal, the Sand Hill Placer Mining Claim, which was 
held to be void by the Department’s decision of May 
23, 1936.” 

Notice of the appeal and a copy of the foregoing specifications 
of error were served on the plaintiffs on March 27, 1939. The 
special agent waived the filing of brief, notice of which was re¬ 
ceived by plaintiffs on May 6, 1939. June 3,1939, the Depart¬ 
ment received notice of intention of the plaintiffs not to file 
further brief and waiving argument. 

The Under Secretary decided the case on August 11,1939. A 
copy of the decision is attached and marked Defendant’s Ex¬ 
hibit I. He found that the weight of the evidence showed that 
the sand and gravel, although coated with lime, was suitable 
for concrete construction generally; but he found that there 
was no commercial demand or market for the deposit in 
103 question either presently or prospectively at the time of 
the location or at any time prior to the time the Govern¬ 
ment appropriated the lands. 

The preponderance of the evidence clearly supports the 
Under Secretary’s findings that the plaintiffs had failed to es¬ 
tablish that the sand and gravel in question had a present or 
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prospective commercial value. As evidence of prospective 
value, the plaintiffs placed in the record various reports dealing 
with the Columbia Basin project and the Grand Coulee Dam. 
These reports tend to show that at the time of the appropria¬ 
tion of the land by the Government plans had been made and 
certain moneys allocated to commence the Grand Coulee Dam 
and power plant project; that it was contemplated eventually 
that 1,200,000 acres would be irrigated; that quantities of con¬ 
crete would be required for canals, laterals, tunnels, etc., within 
the project; that there were railroads and public roads trav¬ 
ersing the area to be irrigated over which sand and gravel 
could be transported from the pits to the place of use; and 
that certain areas within the project might have to resort to 
outside sources for sand and gravel. 

These general over-all reports covering this vast project do 
not justify the conclusion that the sand and gravel deposit in 
question was prospectively valuable without an additional 
showing that the deposits of sand and gravel in the project 
area were so limited in extent or were so situated as not to be 
available for use, and that no substitutes such as sand deposits 
and crushed rock were available, so that in all probability the 
deposit in question would have to be resorted to to supply the 
demand. Such was not shown to be, and is not, the case. 

The following evidence in this regard was developed at the 
contest hearings: Witnesses on both sides testified to the pres¬ 
ence of limitless sand and gravel deposits in the vicin- 
104 ity of Coulee Dam. At one place in his testimony at 
the contest hearings, Mr. Banks, the engineer in charge 
of the project, stated, “It isn’t worth anything—the whole out 
of doors is covered with it here.” He testified further that there 
were numerous deposits of sand and gravel near Coulee City at 
Moses Lake, Almira, Adrian, Hartline, and other places within 
the project for construction purposes and also that “you can 
produce sand and gravel down on the project for use down there 
a whole lot cheaper than you could produce it here, and lay it 
down there.” Maps introduced in evidence show that the area 
to be irrigated, the Columbia Basin project, at its closest point 
is about 30 miles from the Grand Coulee Dam. Mr. Galbraith, 
who investigated the deposit in question, testified at the contest 
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hearings that he had gone to gravel deposits in every direction 
from the one in question and that he had found deposits of 
gravel superior to the deposit in question nearer to every place 
where there was a demand for sand and gravel. Mr. Patch, 
civil engineer for the Bureau of Reclamation, testified at the 
contest hearings with respect to the deposit in question that 
in his judgment, 

“* * * owing to the combination of conditions in¬ 
volving inferior material, requiring excessive—probable 
excessive cost of processing it to the point where suit¬ 
able for use—lack of any local market, and the distance 
to any potential commercial market I can see no value 
whatever in any of the material in the deposit.” 

Three other civil engineers of the Bureau of Reclamation, 
Mr. Gordon, Mr. Cole, and Mr. Berry, testified at the contest 
hearings and each expressed the opinion that the gravel in 
question had no value because it was inferior material and be¬ 
cause there was no commercial market for sand and gravel in 
the vicinity of the dam. 

Both Mr. Banks and Mr. Galbraith testified at the contest 
hearings that the deposit in question would also be at a decided 
disadvantage in the matter of transportation since it 
105 would have to depend upon trucks for this purpose. 

The evidence shows there was no railroad at all to the 
Coulee Dam site when the asserted claim was staked and Mr. 
Banks testified that the Government railroad which was built 
subsequently and which is not a public carrier would be sub¬ 
merged as soon as the irrigation started. 

From the evidence in the record it appears that the only 
prospective market for sand and gravel at and near the dam 
worthy of mention was for sand and gravel to be used in the 
construction of the dam and auxiliary Government buildings 
and that the plaintiffs knew this. Mr. Harrington testified at 
the contest hearings that the plaintiffs, during their altercations 
with Mr. Hopkins over the staking of a part of the asserted 
claim on his homestead entry, told Mr. Hopkins in the presence 
of Mr. Harrington that: 

* * there might not anything come of it unless 
they could get rid of the gravel, and it would have to be 
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sold to the Government for use. on the dam before any¬ 
thing could ever come of it, and if it was sold, why, 
Hopkins would be compensated for his damages.” 

The Government engineers in charge of the project testified 
at the contest hearings that the gravel in question had been 
prospected by them and rejected; that it did not meet then- 
specifications and that it would not have been accepted for any 
Government construction. The testimony also shows that since 
the Government had available limitless quantities of good qual¬ 
ity sand and gravel, Government contracts provided that the 
Government would furnish sand and gravel free to contractors 
erecting Government structures. 

Bailey Tremper testified at the contest hearings that the 
State roads built in the area close to Coulee Dam were all sup¬ 
plied with sand, gravel and ballast from roadside pits and quar¬ 
ries and the figures he gave as to transportation costs, 10 cents 
per mile by truck, and the prices paid, 60 to 73 cents for ballast 
in place on the roads, clearly show that a pit more than 4 
106 or 5 miles from the place of use would be eliminated from 
competition in this market. Moreover, the evidence in 
the record shows that the deposit in question is at the bottom 
of the river gorge, surrounded by steep hills, and on the opposite 
side of the river from the proposed irrigation project; and that 
even for local use in the town of Grand Coulee, the deposit in 
question is much more inaccessible than other local deposits. 

The evidence shows that George Johnson, president of the 
Western Construction Company, who built the piers for the 
highway bridge at Grand Coulee Dam, did so under a contract 
with the Federal Government which specified that the Govern¬ 
ment -would furnish sand and gravel to him free of charge. 
He testified at the contest hearings, however, that he had an 
understanding with Mr. Underwood to pay him around $2.60 
a yard for sand and gravel washed and delivered at his mixing 
plant but that subsequently Underwood told him the deal was 
all off as the Government had condemned the property. This 
unusual testimony by Mr. Johnson is contradicted by Mr. 
Underwood himself, who testified at the contest hearings that 
he never did quote a price to Johnson for sand and gravel and 
that Johnson told him that he could get sand and gravel for 
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nothing. Moreover, it is clear from the testimony of Govern¬ 
ment engineers that the Government would not have accepted 
the gravel in question; hence there was clearly no market avail¬ 
able to the plaintiffs for the 12,000 yards of gravel used by 
Johnson in building the bridge piers. 

An affidavit from H. P. Dorsey, introduced in evidence at the 
contest hearings, stated that he had had a sand and gravel 
processing plant at the Coulee Dam for 9 months prior to Sep¬ 
tember 1935 and that he sold about 10,000 yards to users of 
concrete in the Coulee Dam area. Other evidence shows 
that Dorsey was a subcontractor furnishing concrete 
107 aggregates for Government contractors who were con¬ 
structing buildings and sidewalks in the Government 
camp and that he obtained the gravel from the Government 
free of charge. Hence, Mr. Dorsey, like Mr. Johnson, proc¬ 
essed Government sand and gravel for use on Government 
construction and sold only a few yards of processed gravel on 
the side to private users. 

W. H. Miller, who hauled sand and gravel and fertilizer and 
did clean-up work, and who was also the principal “producer” 
of sand and gravel in the vicinity of the Grand Coulee Dam for 
private enterprises, testified at the contest hearings that he 
hauled half of the sand and gravel that he knew of being hauled 
for use in that vicinity during the period from June 1934 to 
September 1938, to wit, 1,800 yards. His testimony with re¬ 
spect to this was not only uncontradicted but it was substan¬ 
tially corroborated by two other witnesses for the plaintiffs. 
Twice the 1.800 yards hauled by Miller would be 3,600 yards, 
indicating that less than 1,000 yards of sand and gravel were 
used per year in the vicinity of Grand Coulee by private enter¬ 
prise during the boom years between June 1934 and Septem¬ 
ber 1938; and Mr. Banks testified at the contest hearings that 
after the project is completed only 150 persons will be employed 
at the dam and in its vicinity on Government work. Mr. Miller 
testified further that he never paid anything for unprocessed 
sand and gravel in bank at the pit except one time he thought 
he paid 10 cents a yard for it at the El Hydro pit. He testified 
that individuals who wanted sand and gravel for building pur¬ 
poses such as sidewalks and foundations went to the El Hydro 
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pit using trailers and trucks and helped themselves to what 
gravel they needed, without charge.’ He testified that there 
was good gravel in the El Hydro pit which was only one-half 
mile from Coulee City and that although he had a lease 
108 on the pit he didn’t think it would pay him to fix it up 
and operate it. He also stated that he knew of three 
or four other good gravel pits in the vicinity, in addition to 
those owned and operated by the Government. 

Mr. Fred M. Weil testified at the contest hearings to pur¬ 
chasing, between December 1933 and September 1938, approxi¬ 
mately 2,800 yards of sand and gravel for use in private 
enterprise and that William Miller hauled between 35 and 40 
percent of it. He stated, however, that he did not know 
whether the persons from whom he bought were charged for 
the gravel and that he had not bought any at the pit. 

Mr. Leonard Olive, City Clerk for Grand Coulee, testified at 
the contest hearings that the city purchased 300 yards of gravel 
for sidewalks and that the owner of the El Hydro pit donated 
2,825 cubic yards to the city for use on its streets and that the 
Government donated 2,245 yards. He also testified that the 
city purchased $13,994.20 worth of concrete pipe from the 
Columbia Pipe Company at Wenatchee. Washington. But he 
and Mr. Banks both testified that it was cheaper to ship in what 
concrete pipe was needed than it was to manufacture such pipe 
at the dam even though there was free access to sand and gravel 
at the dam. 

Based on the foregoing testimony and the other evidence 
adduced at the contest hearings, the Under Secretary found 
from the undisputed evidence that there was no present market 
for the sand and gravel in the deposit in question at the time 
of location or at any time prior to the time the Government 
appropriated the land. With respect to a prospective market 
it was held: 

“Considering the large quantity of sand and gravel 
deposits existing in the vicinity of the Grand Coulee 
Dam and at other scattered places where there is sur¬ 
face water to wash it within the area under the Colum¬ 
bia Basin reclamation project, which so far as the record 
shows may be as equally suitable for ordinary concrete 
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construction as the deposits on the location in question, 
nothing is seen in the evidence of the claimants that 
points with reasonable certainty or persuasively 
109 to the conclusion that the deposits in question had 
at the time of withdrawal or now have, if they 
were not withdrawn, any prospective value because of a 
market that would arise therefor by reason of future 
development of the project. Whether there will be a 
market for the deposits in question in the future is en¬ 
tirely a matter of conjecture. 

* * # # * 

“The evidence shows that there was a limited market 
in the vicinity of Coulee Dam for unprocessed and proc¬ 
essed gravel and sand. There is no sufficient ground for 
believing, because of the abundance, availability and 
free access to such deposits, that it had any value other 
than that imparted to it by the labor of excavating and 
hauling in the case of unprocessed material and such 
labor and the cost of processing in the case of processed 
gravel.” 

The foregoing ruling, moreover, is in accord with, and re¬ 
ceives support from, the conclusion of the Circuit Court of Ap¬ 
peals for the Ninth Circuit in connection with the Brett pit 
which has heretofore been quoted. 

The Under Secretary also took judicial notice of the prospec¬ 
tive value of the land for use in connection with the dam and 
the project and held that under such circumstances it was in¬ 
cumbent upon the plaintiffs to establish with reasonable cer¬ 
tainty that the sand and gravel on the claim were commer¬ 
cially valuable. His findings of fact being contrary to the find¬ 
ings of the register and the Commissioner, he reversed their 
decisions, stating that: 

“* * * It is the opinion of the Department that 
in the decisions below there was material error in the 
estimation and appreciation of the evidence; therefore 
they must be reversed and the decisions holding the 
claim invalid affirmed.” 
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The plaintiffs filed a motion for rehearing, assigning several 
specifications of error in the decision of the Under Secretary 
but no request for oral argument was made. Duly considering 
the alleged errors, the entire evidence in the case was reviewed 
by the Assistant Secretary and he found from his independent 
review of the evidence in his decision of July 14, 1940, a copy 
of which is attached and marked Defendant’s Exhibit J, “that 
the deposits of sand and gravel in question were neither pres¬ 
ently nor prospectively valuable for mineral before or 
110 at the time of the appropriation of the land for public 
use.” He found that the proper principles of law had 
been applied by the Under Secretary in his determination of 
the character of the lands in question. He pointed out that 
the rules of practice applicable to Government contests had 
been followed. He pointed out the proper rule as to burden of 
proof where the prospective value of lands for mineral con¬ 
flicts with the prospective value of the land for other purposes 
and he found that the remarks of the Under Secretary with 
respect to the burden of proof did not amount to prejudicial 
error. He pointed out that the findings of fact made by th§ 
register and the Commissioner were not final but that the 
Secretary may inquire into a case de novo and cited the follow¬ 
ing cases which hold that it is the duty of the Secretary under 
the law to ascertain the facts when questions relating to the 
character and title to public lands are brought to his attention 
and after having determined the factual issue it is his duty to 
take such action as the law and public interest warrant. 
Knight v. United States Land Association, 142 U. S. 161, 178; 
West v. Standard Oil Company, 27S U. S. 200, 220; United 
States v. State of California et al., 551. D. 532,534. The motion 
for rehearing was accordingly denied. 

XXVIII 

That the plaintiffs have been given a full and complete hear¬ 
ing by the defendant in connection with their alleged claim; 
that the plaintiffs have received a full and ample opportunity 
to contest the facts; that as a result of this full and complete 
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hearing a vast amount of evidence, both for and against plain¬ 
tiffs’ alleged claim, was adduced; that in accordance with the 
usual procedure in such cases, after fully considering and evalu¬ 
ating, the evidence and applying the appropriate law, and while 
the matter was still within his jurisdiction, the defendant prop¬ 
erly decided the issues before him. 

111 XXIX 

That the basic issue in the case before him, namely, 
whether the tract of land in question is mineral or not, was 
an issue of fact, that the defendant’s determination in this 
respect clearly was not arbitrary or capricious and, accordingly, 
will not be reviewed by this court. 

XXX 

That the defendant’s decision in connection with the plain¬ 
tiffs’ alleged claim involved the exercise of judgment and dis¬ 
cretion, that it clearly was not arbitrary or capricious, and, 
accordingly, it will not be controlled by this court by manda¬ 
tory order because the courts will not require a public officer 
to act contrary to the facts and law of the case as found by 
him. 

XXXI 

That this suit is, in substance and effect, an attempt to ap¬ 
peal from the decision of the defendant in order to secure a 
retrial by this court of the same issues of fact and law de¬ 
termined by the defendant, wherefore the court is without 
jurisdiction. 

XXXII 

That the complaint should be dismissed for the reason that 
it fails to state a claim against the defendant upon which relief 
can be granted. 

112 Wherefore, the premises considered, defendant hav¬ 
ing made full answer to the allegations of the complaint 

defendant prays that the complaint herein be dismissed, that he 
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be permitted to go hence without day, be for nothing held, and 
recover from the plaintiffs the costs of defense. 

Dec. 15,1941. 

Nathan R. Margold 
Nathan R. Margold, 

Solicitor, Department of the Interior, 

Harry M. Edelstein 
Harry M. Edelstein, 

Assistant Solicitor, Department of the Interior, 

Jackson E. Price 
Jackson E. Price, 

Assistant Solicitor, Department of the Interior, 

Sidney McClellan 
Sidney McClellan, 

Assistant Solicitor, Department of the Interior, 

Attorneys for Defendant. 

Service of a copy of the foregoing answer accepted and 
acknowledged this 15 day of December, 1941. 

Russell Hardy, 

Attorney for Plaintiffs, 

Woodward Building. 

• • # « * 

114 Defendant's Exhibit “ A” 

Department of the Interior, 

United States Land Office, 
Spokane, Washington, June 12,1935. 

Contest No. 4183 

The United States 
vs. 

D. L. Underwood, et al. 

Involving the “Sand Hill Associated Placer” mining claim, 
portions of Lots 3 and 4. Sec. 30; Lot 1, and a portion 
Lot 2, Sec. 31, T. 29 N., R. 31 E., Willamette Meridian. 

By letter “N,” of April 5,1934, the Commissioner of the Gen¬ 
eral Land Office directed adverse proceedings against the “Sand 
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Hill Associated Placer” mining claim, located November 11, 
1933, by D. L. Underwood, et al, on the following charges: 

1. That the claim was located for purposes other than 
mining; 

2. That the claim was located for speculative purposes; 

3. That the claimants have not performed the amount of dis¬ 
covery work required by law; 

4. That mineral has not been found on the claim in sufficient 
quantities to constitute a valid discovery; 

5. That the land is nonmineral in character. 

Notice of the above charges was issued April 11, 1934, and 
copy thereof was registered to each of the seven co-locators, 
D. L. Underwood. Cora Underwood, D. W. Underwood, Pauline 
Underwood, Ed Michalowski, H. E. Pettijohn, Alaine Pettijohn, 
all of Seattle, Washington. Proof of service was supplied by 
properly signed registry return card in each case, all of which 
are with the record. 

115 On May 11, 1934, an answer to said charges was filed, 
and a hearing was requested. On the same date, copy 
of the answer was forwarded to the Special Agent in Charge, 
with request that date for hearing be set. 

By letter of March 14, 1335, the Division of Investigations 
requested that such hearing be set for May 1st, 1935, before 
C. B. Funk, a notary at Almira, Washington, with final hear¬ 
ing before this office June 1st, 1935. 

Notices were so issued March 16, 1935, and all parties were 
notified. A motion for continuance of the case, so as to permit 
disposal of district court proceedings, was filed March 22,1935, 
but was not allowed. 

The case therefore came on regularly for hearing on the date 
set, and extended through May 1st, 2nd, 3rd. and 4th, 1935. 
The United States was represented by Special Agents Ira Lantz 
and E. C. Galbraith; the defendants appeared in person, and 
were also represented by duly authorized attorneys Winter S. 
Martin and Harry S. Redpath, both of Seattle, Washington. 
A transfer of authority to J. J. Cole, to act in his stead in the 
taking of testimony, etc., was executed by C. B. Funk, the notary 
before whom the hearing had been set. 
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A transcript of the testimony, in two volumes, was filed 
May 24,1935, together with various exhibits; on May 31,1935, 
pursuant to stipulation, an affidavit of Frank Crook, and a 
report under a 28-day compression test, were added to the 
record. On May 31, 1935, also, an application to reopen the 
case in order to permit the taking of a deposition of Bailey 
Tremper, Material Engineer, State Highway Dept., Olympia, 
Washington, was filed with this office, with evidence of service 
of copy on the Division of Investigations. On June 6, 1935, 
objection to reopening of the case was received from the Divi¬ 
sion of Investigations, and on June 9, 1935, the application 
was denied. 

Decision of the Register was rendered June 12, 1935. 

Decision 

The above entitled contest hinges around a placer claim 
filing by the above claimants, on gravel lands located about a 
mile and a quarter down the Columbia River from the Grand 
Coulee dam site. The claim was filed on lands embraced within 
an area previously located as a stock-raising homestead 
entry. 

116 There are five separate and distinct allegations filed 
against the locators of the “Sand Hill Associated 
Placer”, any one of which, if sustained, would result in the 
loss of the claim. Let us take up the charges in their regular 
sequence, beginning with charge No. 1: 

“That the claim was located for purposes other than mining.” 

A careful perusal of the testimony deduced at the hearing 
show’s that the claim was taken up with the intention of mining 
gravel and sand for commercial purposes. In so doing, the 
locators were only exercising their inherent rights as American 
citizens. 

Allegation No. 2 states— 

“That the claim w’as located for speculative purposes.” 

The gravel deposit so located is intended to be used for com¬ 
mercial purposes. No question has been raised as to the right 
to file a mining claim on stock raising lands. The favorable 
location of the claim as to future developments, and its im- 
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mediate proximity to an abundance of water for washing and 
scouring the gravel, leave no doubt as to its commercial use, 
and at a profit. 

As to charge No. 3:— 

‘That claimants have not performed the amount of discovery 
work required by law”— 

The records of the County Auditor’s office, for Okanogan 
County, show that all the legal requirements exacted of claim¬ 
ants have been complied with, and the testimony shows that 
the necessary amount of location work has been done. 

The 4th allegation is— 

“That mineral has not been found on the claim in sufficient 
quantities to constitute a valid discovery.” 

As a quantity, the testimony of a geologist, and of competent, 
practical witnesses, shows that an immense body of sand and 
gravel is located on this claim. As to the quality of the sand 
and gravel, it is fair to assume that the contents of this pit are 
not different from the deposits of other pits similarly located 
along the banks of the Columbia River in this vicinity. 

The 5th charge of the United States is— 

“That the land is nonmineral in character.” 

117 “In reference to this charge, attention is directed to a 
decision of Assistant Secretary of the Interior Edwards, 
October 16,1929, as found in 52 L. D., page 714, in the case of 
Layman et al., vs. Ellis, in which it is held: 

“Gravel is such a substance as possesses economic value for 
use in trade, manufacture, the sciences, and in the mechanical 
or ornamental arts, and is classified as a mineral product in 
trade or commerce.” And further, “Lands containing deposits 
of gravel which can be extracted, removed and marketed at a 
profit, are mineral lands subject to location and entry under the 
placer laws.” 

There is a liberal number of exhibits, most all of which tend 
to strengthen the side of the claimants. In view of all the testi¬ 
mony deduced at the hearing, all of which has been very care¬ 
fully considered, it is my opinion that the United States has 
failed to substantiate the five charges made against the locators 
of the “Sand Hill Associated Placer” mining claim. Therefore 
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my decision is in favor of the said defendants, D. L. Under- 
wood, et al., and against the United States. 

(Sgd) Geo. E. Stone, Register. 

» » » • » 

119 Defendant's Exhibit “B” 

United States Department of the Interior, 

General Land Office, 
Washington, July 10,1985. 

Contest No. 4183 

In Reply Please Refer To 1531995 “N” CRB. 

United States 
vs. 

D. L. Underwood et al. 

Register’s Decision Reversed. Land Held NonmineraL Mining 

Claim Held Null and Void 

Register, Spokane, Washington. 

Sm: April 5,1934, adverse proceedings were directed against 
the validity of the Sand Hill Associated placer mining claim 
embracing portions of Lots 3 and 4, Sec. 30, and Lot 1 and 
part of Lot 2 (fractional NV 2 NW*4), Sec. 31, T. 29 N., R. 31 
E., W. M., upon the following charges: 

1. That the claim was located for purposes other than 
mining. 

2. That the claim was located for speculative purposes. 

3. That claimants have not performed the amount of the 
discovery work required by the laws of the State of Washington. 

4. That mineral has not been found on the claim in sufficient 
quantities to constitute a valid discovery. 

5. That the land is nonmineral in character. 

The claim was located November 11, 1933. 

120 Notices issued on April 11, 1934, and answer denying 
the charges was filed May 11,1934. 

Hearing was held before a notary public at Almira, Wash¬ 
ington, on May 1,1935, and succeeding dates, the United States 
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duly appearing by its attorney and the contestees appearing 
by attorney. Two of the contestees also appeared in person. 

June 12,1935, you rendered your decision in which you found 
and held that the Government had wholly failed to sustain the 
charges. Particularly as to the charge “that mineral has not 
been found on the claim in sufficient quantities to constitute a 
valid discovery”, you held that the evidence shows an immense 
body of sand and gravel is located on this claim and “As to the 
quality of the sand and gravel, it is fair to assume that the 
contents of this pit are not different from the deposits of other 
pits similarly located along the banks of the Columbia River 
in this vicinity”. As to the charge that the land is nonmineral 
in character, you quoted from and based your decision upon the 
case of Layman et al. vs. Ellis (52 L. D. 714). 

June 24,1935, you transmitted the record to this office. 

121 The records of this office show that the land was classi¬ 
fied as nonmineral in character on July 22,1913, and that 

it was withdrawn under the first form of the reclamation act of 
June 17,1902 (32 Stat. 388), on March 22,1934. Lots 3 and 4. 
Sec. 30, are embraced in additional stock-raising homestead 
entry 017096 of Charles E. Hopkins made February 23, 1932, 
and Lots 1 and 2, Sec. 31, are included in additional stock- 
raising homestead entry 016358 made by Samuel J. Seaton on 
May 25,1929, upon which final certificate issued September 21, 
1933. 

Contestees object to this proceeding at this time because it 
is contended that the same issue is involved in a condemna¬ 
tion suit now pending in the Federal Court. The issues in this 
proceeding are as stated in the charges. The issue before the 
court appears to relate to the value of the claim and whether, 
all things considered, it has any value. The matters here in¬ 
volved arc wholly within the jurisdiction of this office and no 
good reason is seen why the case should not be decided in the 
regular way. 

Before any analysis of the pertinent and competent evidence 
is attempted, it is well to consider broadly whether or not 
any sustained effort was made by the contestants to 

122 prove each of the charges as well as the force and effect 
of the said charges. 
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The first two charges are that the claim was located for 
purposes other than mining and that it was located for specula¬ 
tive purposes. I am unable to find any evidence of any intent 
on the part of the locators at the time the location was made 
to use the claim for purposes other than mining, nor do I find 
any speculative intent has been proven. It is true the location 
was made in the immediate vicinity of a proposed dam site 
with the evident hope of benefiting from the construction of 
necessary works at and near the projected dam and the locators 
were opportunists of the most obvious sort. But the land was 
open to location upon a valid discovery of mineral by any 
qualified person or persons and in the absence of a clear intent 
to speculate in or otherwise use the land for purposes other than 
mining, it must be presumed that the locators' intent wras to 
acquire the land for purposes consistent with the law’s under 
w’hich the claim wras initiated. 

Charge No. 3 reads “that claimants have not performed 
the amount of discovery w’ork required by law.” On 
123 June 3. 1935. the Supreme Court of the United States 
held in the case of Ickes vs. Virginia-Colorado Develop¬ 
ment Corporation that the United States is without authority 
to forfeit oil shale placer claims by reason of defaults in the 
performance of annual assessment w’ork. The portion of the 

mining law’ construed in that case is applicable also to all other 
classes of mining locations and the principles therein announced 
apply with equal force to the question of the performance of 
the location or development work required by State statutes. 

Charges Nos. 1. 2. and 3 are therefore held for dismissal 
subject to contestants' right of appeal to the Secretary of the 
Interior within thirty days from notice. 

The claim in issue is situated less than tw*o miles below the 
Grand Coulee dam site on the east bank of the Columbia River. 
As indicated above, the south portion of the claim containing 
approximately one-half of the area is now* involved in con¬ 
demnation proceedings instituted by the Government in the 
United States District Court. Eastern District of Washington, 
the contestees herein having intervened in the case which 
originally involved only the surface ow’ner of the land. 

492259—42 - 5 
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124 Contestants’ testimony summarized briefly but rather 
fully is as follows: 

There is a large deposit of sand and gravel on the land. This 
deposit was tested by civil engineers experienced in the selec¬ 
tion of concrete aggregates and in the construction of concrete 
structures. The tests made included tests of the gravel exposed 
in more than eighty excavations made by contestees as well as 
the gravel exposed in a trench extending from the top to the 
bottom of the gravel bank. These tests disclosed that there 
is an excess of sand in the deposit, more than twice as much as 
gravel. Approximately one-half as much sand as gravel is 
ideal. The sand averages too coarse for concrete work. The 
gravel is coated on the lower sides with what appears to be sedi¬ 
mentary substance composed at least in part of lime, which 
renders it unfit for concrete work under the specifications laid 
down by the American Society for Testing Materials which is 
followed generally by all major users of concrete. The State of 
Washington specifications of eight or ten years ago did not 
permit of the use of coated gravel. These specifications 

125 state that coarse aggregates, which include gravel, “shall 
have hard, strong, durable pieces, free from adherent 

coatings * * Coated gravel similar to this was used 

by a contractor at Boulder Dam who was obliged to strip and 
waste although tests had indicated little if any decrease in early 
strength. The coating which is soft enough to be scratched 
with the finger nail prevents a bond between the cement and 
gravel and may conceivably become loosened in time. It thus 
presents an element of uncertainty at least which it is unsafe to 
ignore. One witness had actually seen concrete fail after four 
or five years because coated gravel was used. 

All of the gravel in the deposit is not coated. There are some 
small amounts or strata of uncoated gravel in the deposit, but 
no large quantities of such gravel were noted by any of the 
witnesses. And it may be here stated that no claim was made 
by contestees that any commercial quantity of uncoated gravel 
has been found on the claim. 

There is also a preponderance of clay in the entire deposit, 
the material being largely coated or interspersed with clay, not 
necessarily in defined strata although one photograph in 
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126 evidence shows large clay banks well up toward the top 
of the deposit and there are well defined strata of clay 

near the bottom. An excess of clay such as appears to exist 
here renders expensive the production of suitable aggregates 
as the clay balls up and must be picked out by hand or the 
material must be put in stock pits to soften the clay, either of 
which is an expensive process. 

Expert witnesses for the Government made extensive exami¬ 
nations of this deposit as well as of numerous other deposits 
in the general area embracing the dam site. They found 
numerous deposits of sand and gravel equally as good as this 
deposit both up the river and down the river from this claim 
and several of the deposits contained a better quality of mate¬ 
rial. Material for the dam in sufficient quantity and quality 
has already been selected. This material is located about seven 
miles above the dam site. Material for a bridge across the river 
near the dam site was obtained from the excavations made for 
the bridge abutments. A very small proportion of this gravel 
has a coating similar to that on the gravel here in question but 
the Government witnesses who passed on that gravel testified 
that the proportion of coated gravel was so small that it 

127 did not materially affect the value of the gravel for 
concrete work whereas nearly all of the gravel observed 

on the claim in issue is coated. 

A civil engineer employed by the Reclamation Service who 
was a witness for contestants testified that he has supervision 
over privately owned plants in the area immediately adjacent 
to the dam site, that four companies are operating there or have 
operated there all in much better material than that on the 
Sand Hill placer. One operator went broke, the other three 
produced gravel at a cost of 51 cents, $1.15, and $1.20 per cubic 
yard respectively. This witness testified that material could 
not be produced on the Sand Hill claim at a comparable cost. 

With respect to the market conditions for sand and gravel, 
it is shown that the claim is 31 miles from the nearest railroad 
(except the Government railroad to the dam site which does 
not carry private freight), that gravel sells for 90 cents per 
cubic yard at the plant in Spokane, that it was found cheaper 
to ship gravel to Wenatchee from Spokane than to pay the 
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price of $1.40 per cubic yard delivered by the local pits, that 
under present conditions it would cost $10 per cubic yard to 
truck gravel from the claim to Seattle or Wenatchee, or $5.10 
per cubic yard by combined truck and railroad transpor¬ 
tation. 

128 Concerning the market in localities near to the claim, 
the Government definitely could not use the sand and 

gravel, both because its supply has already been provided for 
elsewhere, and because its specifications forbid the use of coated 
gravel. The private demand for sand and gravel in that vicin¬ 
ity is limited. Some private construction is going on at Nes- 
pelem but there is a deposit of uncoated gravel within *4 mile 
thereof which can be used without washing. There is superior 
gravel nearer than the deposit in issue to any place where there 
is a demand. 

The general area around Grand Coulee appears to contain no 
large towns and the demand for gravel outside of the Govern¬ 
ment work and possibly future needs for State roads is ex¬ 
tremely limited. The available supply of better deposits is 
stated to be more than sufficient for present needs and there is 
a large supply of material equally as good within the area. 

Some of the witnesses believe that the supply in question 
could be used for some types of concrete work but would not 
use it themselves for any work if better gravel could be obtained. 
Others are of the opinion that it could not be satisfac- 

129 torily used in concrete for any purpose. All are agreed 
that the gravel is outlawed by the accepted specifications 

commonly applied in the selection of concrete aggregates. All 
likewise agree that the prudent contractor, aside from the ele¬ 
ment of standard specifications w’ould be adversely influenced 
in regard to its use by the element of uncertainty respecting 
its durability in concrete structure. And, too, they unite in 
the opinion based on careful study of the deposit and surround¬ 
ing conditions that it could not be produced and sold at a profit 
even if it could be sold at all, which is seriously disputed. 

At the close of the Government case, attorney for contestees 
moved to dismiss. The evidence submitted by contestants 
prime facie establishes the truth of the charges Nos. 4 and 5, 
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and the motion to dismiss was therefore not a proper one and . 
the same is denied. 

Contestees called a geologist who testified as to the manner 
in which the deposit was formed and that a conservative esti¬ 
mate of the amount of it showed a content of 2.620,138.S cubic 
yards of sand and gravel. He testified that the deposit is len¬ 
ticular, a typical river deposit that concretions of clay 

130 would not be present inside the deposit because they are 
not characteristic of streambedded sand and gravel and 

that a stream will not deposit sand and gravel and clay together. 

A contractor and builder from Seattle testified that he helped 
make the location, that he thinks the deposit would be good 
for any building purpose. On cross-examination he admitted 
he knew nothing about coated gravel as to whether it is 
objectionable or not. 

Ed Neery. another contractor who has owned and operated 
gravel plants, testified that after proper washing and grading, 
the deposit would make good sand and gravel for any ordinary 
purpose. He purposed moving his plant in and would have 
paid ten cents per cubic yard for the material in the bank. He 
believes such sand and gravel near a market would be worth 
that. In his opinion there is not enough coating on the gravel 
to hurt it. Some of the gravel used in the bridge near the dam 
site was coated. It is the same variety as gravel on this claim. 
He has produced similar gravel in Okanogan County which was 
used on a State highway. On cross-examination he tes- 

131 tified he saw clay exposed in places. In one hole there is 
a big piece of clay exposed but this clay was not found 

further back in one of the drill holes and it may be a kidney. 
There is a possibility of lots of building in that vicinity, roads, 
buildings, sidewalks, and some of the market is still available. 
One item he had in mind was the bridge. He learned he 
couldn’t get title to the land so he didn’t proceed any further. 
He would have to consider the matter now as to whether he 
would set up a plant on the claim if title could now be obtained, 
but he later stated that he would set up a plant if he could get 
the gravel. He presented samples of coated gravel from a pile 
for use in building the bridge. These were picked out of clean 
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' gravel; “There were just a few in there, not enough to hurt it.” 
Kirk S. Johnson, a sand and gravel dealer from Puget Sound, 
tested gravel for the claimants using small portable test screens. 
The deposit is easily processed, plenty of water is available, 
conditions couldn’t be better. Coating would be easily removed 
in washing. The lime coating could never dissolve in concrete. 
The witness also testified that a few lime-coated pieces of gravel 
were found in the deposit used for the bridge. He has seen 
limestone used as concrete aggregates but doesn’t know 

132 whether the limestone was dolomite or some other 
variety of limestone. He doesn’t know the difference. 

He further testified that water does not permeate properly set 
concrete. He noted some clay in the deposit, but very little. 
He found the surface gravel coated although it had been appar¬ 
ently exposed to the weather for years. He would be willing 
to pay ten cents per cubic yard for this gravel. He testified 
that his sampling was pretty accurate but not so good as 
trenching. He figured on putting in a plant on the claim. 
He had heard of the bridge and of proposed building at Nes- 
pelem, and believed that he probably would “pick up” business 
after the plant was in. He was so well satisfied that this was 
the best deposit of gravel in the vicinity that he didn’t look 
elsewhere. Relative to the coated gravel in the bridge deposit, 
he testified that he “scratched around to find some.” 

George W. Dilts testified that he drilled two test holes with 
a core drill on the claim. Part of the gravel was crushed in 
drilling, the greater part was not. Some steel from the bit 
was mixed with the cores. 

Frank Cook, material engineer of King County, Washing¬ 
ton, who makes the tests of gravel for that county, 

133 tested samples of sand and gravel supplied to him by 
D. L. Underwood. The sand showed greater tensile 

strength than Ottowa sand, which is the standard. Three con¬ 
crete cylinders made with the gravel in a seven-day test broke 
at 4630, 4350, and 4610 pounds pressure, respectively, which 
is a pretty high test. At the end of twenty-eight days cylinders 
made from the same samples broke at 5300. 4970, and 
5480 pounds, respectively. The sand and gravel did not have 
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to be washed. The witness never saw such clean material 
taken from a deposit in his life. He didn’t think it had been 
washed before it was delivered to him because there was some 
fine material amounting to .6 of 1% in the samples. Fifteen 
years ago he tested for the State several coated samples of 
gravel from eastern Washington and he has never heard that 
any of these failed to stand up. On cross-examination he testi¬ 
fied that uncoated gravel three miles from Seattle recently sold 
for ten cents per cubic yard in the bank. He also testified that 
he thinks the compression test is full and final. He knows of 
the sodium sulphate test for soundness of aggregates but never 
made it as all of his material was so hard he didn’t have to 
worry about that. The gravel on this claim is basalt. 

134 He thinks that sodium sulphate would remove the 
coating. He found no bits of steel nor any slime in the 

samples from the drilling holes yet he thinks the samples were 
not washed. A fineness modulus test was made of the sand and 
gravel by his associate but he knows nothing about its accuracy 
as he had nothing to do with the test. His associate was not 
a witness in this case. 

Donald L. Underwood, who appears to have been the lead¬ 
ing spirit among the locators, testified that he has been a sub¬ 
contractor and is now selling sash and doors, has had little 
personal experience with sand and gravel, was on vacation, 
looked around the dam site with a view to setting up a lumber 
and building material business. He thinks the deposit is of 
good quality. He collected the samples which were tested. 
Some of the identification cards were placed in the sample bags 
by a Mr. Reynolds who was examining the deposit for the Gov¬ 
ernment. He examined Shaw’s deposit eight or nine miles up 
the river and deposits at Adrian and Hartline, all of which are 
coated; Shaw’s about the same, Adrian less, and Hartline less 
because the gravel at that place is smaller. He thinks the 
gravel is worth ten cents per cubic yard in the bank. He 

135 hoped to sell aggregates to the State for a proposed road 
to a Mr. Bailey at Nespelem for hospital construction, 

to the Government for paving at Government City, and also 
considered future development resulting from the dam. He 
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didn’t know anything about other deposits in that area. He 
had been informed that gravel would probably be hauled to 
Nespelem from the vicinity of the dam. 

H. E. Pettijohn, another locator, figured the value of the 
deposit based on its location on a highway and near a water 
supply and market. He figured on projected towns for a 
market. He examined no deposits except this and those at 
Shaw, Adrian, and Hartline. 

On rebuttal 0. G. Patch testified that he thinks coated ag¬ 
gregates are dangerous ones to use. Has had occasion to have 
similar coated gravel rejected. It was rejected at Boulder 
Dam even after preliminary tests showed it of no less strength 
than uncoated aggregates. Washing removes some coating but 
leaves others loosened and even when they are not loosened 
there is still an uncertainty. 

Contestees’ testimony has been purposely set out at some 
length. It is evident that the locators were not aware of 
136 any possible deterrent to the use of the gravel resulting 
from the adherent coating. No great effort was made 
by them to learn whether there is or would be an actual market 
for the particular deposit of sand and gravel, assuming, without 
any knowledge of whether there are larger, better, or more 
convenient deposits, and without sufficient information as to 
the workability or usefulness of this deposit, that they could sell 
to the Government, the State, and at least one private builder. 
As to projected towns, this office will not assume without proof 
that any great amount of construction will necessarily follow 
the construction of the Grand Coulee Dam. The locators en¬ 
gaged contractors and the owners and engineers of gravel pits to 
examine the deposit but these persons had little or no knowl¬ 
edge of, or experience with, coated gravel and were without 
adequate advice as to market facilities, like Underwood, assum¬ 
ing much in that regard. 

Such screening tests as were made were made with miniature 
screens which, it seems, would not be likely to disclose definitely 
whether clay was present in deleterious amounts and the test¬ 
ing done w’as by no means exhaustive. These persons, strangers 
to the country, without knowledge of the conditions or of 
the presence of considerable qualities of better gravel and 
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137 large quantities of gravel equally as good, appear to have 
been influenced by the boom spirit that is common to 

most major building projects of this character. It is clearly 
evident that they hoped to supply gravel for the proposed bridge 
and other Government works. 

The evidence for the Government shows that due to the pres¬ 
ence of several better gravel deposits nearer to actual and 
potential markets, to the presence of clay in the deposit, the 
size of the sand grains, the excess of sand, the coating on the 
gravel, the distance from transportation facilities, the produc¬ 
ing costs in that area, and the low price of uncoated gravel near 
large towns contiguous to the area, there is neither a present 
nor prospective market for this deposit. 

Contestees have shown nothing to the contrary. It is true 
the tensile strength of the material in seven and twenty-eight 
day tests is remarkably high, but the Government has shown 
that even where coated gravel developed high early strength, 
the concrete didn’t stand up. Cook’s testimony, apparently to 
the contrary, upon analysis is clearly hearsay. He made tests 
for highway officials fifteen years ago. His memory as 

138 to the amount of coating on the gravel and the percent¬ 
age of gravel coated may be faulty and he did not testify 

that he knew or had even been advised that the gravel deposits 
from which the tested samples came were all coated, as he 
claims the samples were, or that they were actually used in 
concrete. Even if some was so used, the fact that he never 
heard of its failure is not conclusive. The evidence shows that 
it has been known to fail and that the standard specifications 
for concrete aggregates forbid the use of such gravel. 

In view of all the facts it is concluded that the deposit is not 
a marketable one under normal conditions or under such condi¬ 
tions as now prevail or may be reasonably expected in that 
area. It is apparent that you reached a contrary conclusion 
largely based upon an assumption that all of the gravel in that 
area is of the same character as the deposit in issue. This as¬ 
sumption is not justified by anything in the record, the testi¬ 
mony being decidedly to the contrary. The evidence clearly 
shows that there are deposits of uncoated gravel there, that 
there is very little coated gravel in the deposit used in 
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139 the construction of the bridge a short distance above 
this claim, that contestees’ witnesses found it neces¬ 
sary to scratch around considerably in order to find a few coated 
specimens of gravel there, and that these few specimens were 
deliberately picked out of large quantities of clean gravel. The 
evidence also specifically shows that there are other deposits of 
better gravel on the river both above and below this claim. 

It is apparent from the record that the claimants from the 
first relied upon the decision in the case of Layman et al. vs. 
Ellis (52 L. D. 715), as a precedent, and you likewise cited that 
case. The Department there held that sand and gravel are 
minerals subject to the United States mining laws. The de¬ 
posit in question in that case was of proved commercial value, 
$25,000 worth of gravel having been sold from the land. It was 
not held that any deposit of sand and gravel without regard to 
whether it is a valuable deposit, is subject to location. 

The rule as to discovery applicable alike to all classes of 
minerals locatable under the United States mining laws is that 
the mineral must be found in sufficient quantity and of such 
quality as to justify a prudent person in the expenditure of his 
labor and means in an effort to develop a paying mine. 

140 Castle vs. Womble (19 L. D. 455), Jefferson-Montana 
Copper Mines Company (41 L. D. 320). The rule as to 

what constitutes mineral land is stated in Pacific Coast Marble 
Company vs. Northern Pacific Railroad Company (25 L. D. 
253), as follows: 

“Whatever is recognized as a mineral by the standard 
authorities on the subject, whether of metallic or other 
substances, when the same is found in the public lands 
in quantity and quality sufficient to render the land more 
valuable on account thereof than for agricultural pur¬ 
poses, should be treated as coming within the purview 
of the mining laws.” 

In Layman et al. vs. Ellis, supra, the Department stated: 

“Applying the rule in the Pacific Coast Marble Com¬ 
pany case, supra, the Department has held that land of 
little value for agricultural purposes but which contains 
extensive deposits of volcanic ash suitable for use in the 
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manufacture of roofing material and abrasive soaps and 
having a positive commercial value for such purposes, 
. is mineral land not subject to disposition under the agri¬ 
cultural laws (Bennett et al. vs. Moll, 41 L. D. 594); 
that trap rock particularly suitable and profitably mar¬ 
ketable as railroad ballast is, when the land in which it 
is contained is chiefly valuable for such, a valuable min¬ 
eral deposit (Stephen E. Day, Jr. et al., 50 L. D. 489); 
that amphibole schist, particularly resistant to the ac¬ 
tion of water, occurring in proximity to the place of use, 
and with easy facilities for transportation and market¬ 
able at a profit for use in the building of a local jetty, 
was enterable under the mining laws (Lee Davenport 
et al. decided March 20,1926, unreported); that deposits 
of fractured granite not serviceable as building stone, 
suitable for rip rap on breakwaters and 
141 embankments and useful as railroad ballast and 
road material which could be quarried and deliv¬ 
ered at a profit and taken from land of no agricultural 
value, was subject to disposition under the mining laws 
(Charles F. Guthridge, A. 11785, decided August 3,1928, 
unreported).” 

It is observed that all of the cases sited above have to do 
with deposits which had a definite market value. In the case 
of Big Pine Mining Corporation (53 L. D. 410), the Depart¬ 
ment considered a deposit which did not have any definite 
market value and held therein as follows: 

“Lands containing limestone or other mineral, which 
under the conditions shown cannot probably be success¬ 
fully mined and marketed, are not valuable because of 
their mineral content, nor subject to location under the 
mining law. Morrill v. Northern Pacific RR Company 
(30 L. D. 475, 479); Cataract Gold Mining Co. et al. 
(43 L. D. 248, 254); United States v. Bullington, On 
Rehearing (51 L. D. 604, 607).” 

The character and extent of the sand and gravel deposit on 
the Sand Hill Associated placer is known. The evidence shows 
that it has no definite market value and that it is not a valuable 
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mineral deposit such as is subject to location under the United 
States mining laws. It is, therefore, held, subject to contestees’ 
right of appeal to the Secretary of the Interior within thirty 
days from notice, that the land is nonmineral in charac- 
142 ter, the placer claim is without a discovery and is null and 
void. Advise the parties hereof and that in the absence 
of appeal herefrom within the time allowed, the action herein 
' taken will become final, the mining claim will be declared null 
and void, and the case will be closed without further notice 
from this office. In due time report with evidence of service. 

Very respectfully, 

(Sgd) Fred W. Johnson, Commissioner. 

***** 

144 Defendant's Exhibit “C” 

United States Department of the Interior, 

' Office of the Secretary, 

Washington, March 23,1936. 

“N” Spokane 1531995. Contest Xo. 41S3. 

United States 

v. 

D. L. Underwood et al. 

Mining claim held void. Affirmed. 

APPEAL FROM THE GENERAL LAND OFFICE 

D. L. Underwood and his associate locators have appealed 
from a decision of the Commissioner of the General Land Of¬ 
fice dated July 10,1935, holding void their Sand Hill Associated 
placer mining claim covering portions of lots 3 and 4, Sec. 30, lot 
1 and part of lot 2, Sec. 31, T. 29 X., R. 31 E., W. M., Washing¬ 
ton. The claim was located November 11, 1933, for valuable 
deposits of sand and gravel and other minerals. That part of 
the claim in Sec. 31 is involved in condemnation proceedings 
instituted by the United States December 27, 1933, embracing 
lands that were deemed needed for the construction of the 
Grand Coulee Dam and Reservoir on the Columbia River, in 
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which proceeding Underwood and associates filed petition to 
intervene, claiming compensation to the extent of their interest 
in the land taken in the suit, which intervention was al- 

145 lowed. The claim is located on land within prior existing 
stock-raising homestead entries. Upon report of a 

special agent, adverse proceedings w*ere brought against the 
claim, charging, briefly stated, that the claim was located (1) 
for purposes other than mining; (2) for speculation; (3) that 
discovery work to the amount required by the laws of Wash- 
ington had not been performed; (4) that mineral had not been 
found in sufficient quantities to constitute a valid discovery, 
and (5) that the land is nonmineral in character. 

Upon consideration of the evidence adduced in the proceed¬ 
ings, the register held that the charges were not substantiated 
by the Government and transmitted the record to the Commis¬ 
sioner. The Commissioner, after an extended review* and dis¬ 
cussion of the testimony, held that charges 1 and 2 were not 
proven; that charge 3 was immaterial but that the evidence 
showed that the sand and gravel on the land had no definite 
market value and was not a valuable mineral deposit subject 
to location under the mining laws. 

Before consideration of the case on its merits, some notice 
will be taken of certain alleged errors specified in the manner of 
handling the case and in disregarding procedural rules, as 
follows: 

(1) It is charged that the Commissioner was disqualified to 
decide the case on account of preconceived prejudice against the 
appellant and the validity of the claim. As instance of such 
prejudice, the Commissioner's letter to the Director of Investi¬ 
gations of February 18, 1934, requesting field investiga- 

146 tion in view of certain representations made by the Bu¬ 
reau of Reclamation in w*hich, among other things, it 

was stated that: 

“While it is clearly indicated that the location was not 
made in good faith, the information now before this 
office is not considered sufficient to warrant adverse pro¬ 
ceedings against the location. * * *” 
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1 As further evidence of prejudice, appellant refers to the words 
italicized below in the Commissioner’s decision, as follows: 

“ # * # It is true the location was made in the 
immediate vicinity of a proposed dam site with the evi¬ 
dent hope of benefiting from the construction of neces¬ 
sary works at and near the projected dam, and the loca¬ 
tors were opportunists of the most obvious sort ” 

It is obvious that in the first above-quoted statement the 
Commissioner was merely expressing his opinion on the prime 
! facie showings of the Bureau of Reclamation as indicative of 
1 a sufficient basis for field investigation. What was said was in 
no sense a prejudgment of the case. After the second above- 
quoted statement the Commissioner said: 

“* * * But the land was open to location upon a 

valid discovery of mineral by any qualified person or 
persons and in the absence of a clear intent to speculate 
in or otherwise use the land for purposes other than 
mining, it must be presumed that the locators’ intent 
vras to acquire the land for purposes consistent with the 
laws under which the claim was initiated.” 

The Commissioner in fact eliminated the charges of bad faith 
and rested his decision on the question whether the land was 
valuable for mineral. Whether his findings that the land 
147 was not so valuable were warranted by the evidence will 
be hereinafter considered. There is no basis for the 
charge that the case was prejudged. 

(2) It is contended further that the Commissioner’s decision 
was in violation of Rules of Practice Nos. 47, 48, 50, 51, and 69. 
in that no appeal had been taken by either party, and that 
decision was rendered within 30 days from receipt of the record 
in violation of Rule 69. 

I Counsel for appellant are evidently unfamiliar with the rule 
! that no appeals are permitted by the special agent in charge 
from decisions of the register in proceedings instituted by the 
i Government (paragraph 13 of Circular 460, as amended, 
54 L. D. 214), and that the decision of the register in the ab- 
1 sence of an appeal in such proceedings is not a finality but is 



HAROLD L. ICKES VS. DONALD L. UNDERWOOD ET AL. 77 

uniformly and invariably reviewed in formal decision by the 
Commissioner without further notice to the parties. Rule 69 
provides that: 

“After receipt of the record by the commissioner 30 
days will be allowed to expire before any action is taken 
thereon, unless, in the judgment of the commissioner, 
public policy or private necessity shall require summary 
action, in which event he will proceed at his discretion, 
first notifying the attorneys of record of his intention so 
to do: Provided , That where no appeal has been filed 
the case may be immediately considered and disposed 
of” 

The record shows that the case was transmitted to the Gen¬ 
eral Land Office on June 24, and decision rendered July 10. The 
decision of the register was in favor of the locators, so 
148 there was no necessity or basis for an appeal, the Govern¬ 
ment being precluded from filing one, as above stated. 
The case appears to fall within the proviso to the rule. 

(3) Error is also assigned in sending by air mail, on July 12, 
1935, without notice to appellant, a copy of the decision to the 
attorney for the Reclamation Service, whereas the register did 
not receive the decision in due course of mails until July 15, 
the opening day of the trial of the condemnation suit in the 
United States District Court. 

The record discloses that the prompt disposition of the case 
and the transmission of the decision to the attorney for the 
Bureau of Reclamation was because of the representations of 
the United States Attorney in charge of the case, that a decision 
by the Commissioner upon the validity of the claim was desired 
for use at the trial. Counsel for appellant admit in their brief 
that when the opinion of the Commissioner reversing the reg¬ 
ister was tendered in court, the court did not concur in the view 
that the decision was conclusive of appellant’s rights, and their 
petition to intervene in that suit was thereafter dismissed upon 
a stipulation made in open court by the Government “that such 
rights as the interveners had in said claim should be and remain 
intact and unaffected by any decree which might be entered in 
the said case against the other defendants named therein.” In 
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view of the foregoing, it is difficult to perceive how 

149 any prejudice resulted to the appellants from the ex¬ 
peditious action on the case and the earlier receipt of 

notice thereof by the attorneys for the Government. 

(4) Error is also assigned in that the Commissioner decided 
the case without affording appellant opportunity to present the 
deposition of Mr. Bailey Tremper, Materials Engineer of the 
State Highway Department, of Washington. The record shows 
that appellants made a motion, on May 31,1935, to reopen the 
case for the purpose of taking this deposition. It is alleged 
in the motion that Mr. Lantz, the officer who conducted the 
Government’s case, stated that they would have until June 1, 
to make such demand if they so desired, upon which statement 
the appellants relied. On June 13, the register advised appel¬ 
lants to the effect that, in view of his decision of June 12, further 
evidence would not seem material, but that such evidence could 
accompany an appeal to the Secretary in the event that his 
decision was not sustained by the Commissioner. The ground 
for the motion was in brief that not until the hearing was held 
on May 1 did defendants know that objections would be made 
to the sand and gravel on account of its being coated with lime, 
and that therefore they were taken by surprise and were not 
prepared in the midst of the trial to rebut the testimony to that 
effect by the Government. 

Quality, as well as quantity, of the deposit was an essential 
element to be proved in the establishing that the deposit 

150 was valuable, and was put in issue by the fifth and sixth 
charge and it is not believed that the appellants can 

rightly claim surprise if they were confronted with evidence 
that the deposit had defects and imperfections that rendered 
the sand and gravel not acceptable for the making of concrete 
in construction work. However, if the case turned on the 
question of the suitability of the gravel and sand in construc¬ 
tion work, the Department would be inclined to allow the pres¬ 
entation of further evidence on that question. However, the 
establishment of the fact that the deposit is of such quality 
that it can be used in the arts and trade, is insufficient in itself 
to show that the land containing it is locatable under the min- 
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ing law on account of such deposit. In the case of Layman et 
al. v. Ellis (52 L. D. 714) it was held that (syllabus): 

“Gravel is such substance as possesses economic value 
for use in trade, manufacture, the sciences, and in the 
mechanical or ornamental arts, and is classified as a 
mineral product in trade or commerce. 

“Lands containing deposits of gravel which can be 
extracted, removed and marketed at a profit are mineral 
lands subject to location and entry under the placer 
mining laws.” [Italics supplied.] 

In answering objections to the rule above stated in Layman 
et al. v. Ellis, the Acting Solicitor, in his opinion of September 
21, 1933 (54 L. D. 294) said, in part: 

“* * * It suffices to observe that upon examina¬ 
tion of this case it appears that the Department followed 
and applied the principle which it had applied in other 
cases there cited, involving the locatability of 
151 other kinds of commonplace stones used for con¬ 
struction and manufacturing purposes—the same 
principle that had been consistently applied by the 
courts, namely, that in the solution of the question 
whether lands containing a given mineral substance were 
subject to location and purchase under the mining laws, 

the test was the marketability of the product. 

* # * * * 

“The main objection that appeared to the application 
of this principle to such commonplace substances as sand 
and gravel, was that it would render facile the acquire¬ 
ment of title to numerous areas containing sand and 
gravel for other purposes than mining, but this objec¬ 
tion may be urged with as much reason against other 
mineral substances of wide occurrence and extent which 
under the same limitations and qualifications are locat- 
able and enterable under the mining law, such as, for 
example, limestone, marble, gypsum, and building stone. 
Furthermore, the objection mentioned is not of much 

492239—42-C 
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force when it is considered that the mineral locator or 
applicant, to justify his possession, must show that by 
reason of accessibility, bona fides in development, prox¬ 
imity to market, existence of present demand, and other 
factors, the deposit is of such value that it can be mined, 
removed and disposed of at a profit. Cases have been 
frequent where the Department has refused patent to 
lands containing the mineral substances last mentioned 
in abundance, where the evidence as to the value of the 
deposit was insufficient or lacking. No reason is seen, 
therefore, to overrule the case of Layman et al. v. Ellis. 
* * *” (Italics supplied.) 

The proof of marketability of the deposit should be clear and 
convincing in cases where the land has value for other purposes, 
such as for timber. E. M. Palmer (38 L. D. 295); Helen v. Wells 
etal. (b 4 L. D. 307). In the present case, the testimony shows, 
and furthermore the Department will take judicial notice of 
the fact, that at the time the claim was located the Columbia 
Basin Commission had entered into a contract with the 
152 United States to expend $300,000 of State money in pre¬ 
liminary work in connection with the Coulee Dam 
project; that a large number of men were on the ground em¬ 
ployed by the Commission and the Government engaged in pre¬ 
liminary work, test pit exploration, examination of sand and 
gravel pits for construction purposes; that the Federal Emer¬ 
gency Administrator of Public Works had already made an al¬ 
lotment of $63,000,000 for the construction of the dam site, 
concerning which great publicity had been given. The proba¬ 
bility that the land in question, by reason of its proximity to the 
dam site, would have a condemnation value might be reason¬ 
ably anticipated, which renders it more incumbent upon the 
mineral claimants to clearly overcome the Government's evi¬ 
dence that the deposit is unmarketable. 

It is contended that the Commissioner's findings, to the effect 
that there was no discovery; that the land was nonmineral in 
character; that the gravel and sand was not fit for commercial 
purposes, are against the evidence and the weight of the evi- 
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dence. As shown by the Commissioner’s decision, the testi¬ 
mony as to suitability of the deposit for construction purposes 
and whether there is any probability of a market for it, if 
suitable, is conflicting. 

Five engineers employed on the Coulee Dam project and a 
mining engineer in the Bureau of Investigations testified to the 
effect that the lime coating on the gravel and sand would prevent 
a strong bond from being formed between the cement 

153 paste and the gravel; that because of such adherent coat¬ 
ing of lime it would not pass the specifications required 

for concrete prescribed by the American Society for Testing Ma¬ 
terials, or the specifications for concrete on Government proj¬ 
ects; that it would not be accepted for use on the project ; that 
the deposit contained an excess quantity of sand and was mixed 
with clay, which rendered it unsuitable and uneconomical to 
use. Other engineers and witnesses with considerable experi¬ 
ence in the use and making of cement testified to the contrary. 
Defendants introduced testimony showing that samples of lime- 
coated sand and gravel from the claim were subjected to com¬ 
pression tests, and on a 7-day test withstood pressure up to 
4,600 pounds and on a 28-day test withstood pressure of over 
5,000 pounds, both in excess of the requirement of 3,500 pounds 
pressure for first class cement; also that such material had been 
used in highway and other structural work and had not been 
known to fail. Views were expressed by certain engineers for 
the Government that though the lime-coated gravel withstood 
the tests, the concrete made therefrom would not be durable. 
A contrary opinion was expressed by experts in concrete for the 
defendant, but neither of these views seemed to be buttressed 
by any convincing data. 

It appears from the affidavits tendered with the appeal that 
defendant now seeks the introduction of further evidence, to the 
the general effect that lime-coated gravel is a character- 

154 istic of such deposits in eastern Washington; that the 
lime coating is not detrimental to the strength of con¬ 
crete when reasonably hard; that it has been used extensively 
in State highways and all kinds of concrete construction and 
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has been found satisfactory; that it has been shipped to a dis¬ 
tance of 100 miles or more and sold and used, some of it on 
Government projects; that Engineers Galbraith and Patch for 
the Government were cognizant, by reason of inspection made 
elsewhere, that such gravel had been used, but repressed such 
knowledge on the stand. 

Assuming that if such testimony is admitted, a finding would 
be required that the sand and gravel would be suitable for 
commercial purposes; that in itself does not prove that the 
gravel deposits on the claim are marketable, situated as they are 
in view of the other evidence as to accessibility, proximity to 
markets, unlimited supply and limited demand. 

There is no substantial refutation of the evidence of the 
Government to the effect that the nearest considerable markets 
at Spokane and Wenatchee are supplied from nearby pits and 
that competition in those markets is not possible because of 
transportation costs; that the gravel and sand from the claim 
will not be accepted on the Coulee Dam project and there is but 
very little other local demand, which demand can be supplied to 
better, nearer, local pits. The testimony of the Government’s 
engineers shows a more thorough knowledge of the character, 
situation and availability of suitable sand and gravel deposits. 

The claimants and their witnesses do not seem to have 
155 given much consideration to this feature. They do not 
show any definite demand for gravel from the claim, chief 
reliance being placed on a potential or prospective value based 
upon the supposition that the large influx of population, result¬ 
ing from the demand for labor on the Coulee Dam project, will 
necessitate constructions of highways, buildings, pavements 
and other structures in which concrete is used, from which a 
market demand will arise for the deposits in question. 

Such prospective value is too uncertain and speculative to 
warrant the conclusion that the deposit claimed is valuable. 
The Commissioner’s decision is, therefore, affirmed. 

(Sgd.) T. A. Walters, 

First Assistant Secretary . 

* • # * * 
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157 Defendant's Exhibit “D” 

United States Department of the Interior, 

Office of the Secretary, 
Washington, July 8,1986. 

“N” 1531995. 

United States 
v. 

D. L. Underwood et al. 

Mining claim held void. Motion denied. 
motion for rehearing 

By decision of March 23,1936, the Department held the Sand 
Hill Associated Placer Mining Claim of D. L. Underwood and 
others null and void. 

This claim was located November 11, 1933, for valuable de¬ 
posits of sand and gravel and other minerals and covered por¬ 
tions of lots 3 and 4, Sec. 30, lot 1 and part of lot 2, Sec. 31, 
T. 29 N., R. 31 E., W. M., Washington. 

Adverse proceedings were brought against the claim on 
charges that it was located for purposes other than mining, and 
for speculation; that discovery work to the amount required by 
the laws of the State of Washington had not been performed; 
and that the land was nonmineral in character. 

After a hearing had been duly held the register of the district 
land office rendered a decision in favor of the claimants. 
15S Very soon after receiving the record, there being no 
appeal from the register’s decision because it was a Gov¬ 
ernment proceeding, the Commissioner of the General Land 
Office rendered a decision holding the claim void on the grounds 
that the sand and gravel were not of such quality as to make 
them commercially valuable and that sand and gravel existed in 
such quantities in the locality that the deposits on the land 
involved had no definite market value. 

The claimants appealed from the Commissioner’s decision. 
They contended that the Commissioner had prejudged the case 
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and had used language in his decision showing that he was 
prejudiced; that the Commissioner had rendered his decision 
within 30 days after receiving the record without giving them 
notice; that there was error in refusing to allow them oppor¬ 
tunity to offer further evidence; and that there was error in 
sending a copy of the Commissioner’s decision to the attorney 
for the Reclamation Service, which was interested in some of 
the land for the Grand Coulee Dam and Reservoir, before noti¬ 
fying the register of said decision. 

In its decision the Department at considerable length gave 
attention to each specification of error of the appellants. It was 
pointed out that the Commissioner rendered his decision upon 
the evidence presented; that there had been no appeal from the 
register’s decision and because it was a Government proceeding 
it was necessary for the Commissioner to examine the 
159 record and make a decision independent of any action 
taken by the register; and that in the absence of any 
appeal there was no need of holding the record for 30 days or 
of serving notice upon the claimants in advance of decision. 

The Department further showed that the claimants were not 
prejudiced by the action taken in sending out copies of the Com¬ 
missioner’s decision and that there was no error in not allowing 
the taking of further testimony because this would have been 
upon the question of the quality of the sand and gravel, while 
the Department rested its decision entirely upon the finding 
that the land was nonmineral in character, there being no 
demand for sand and gravel from the claim. 

The attorneys for the claimants have filed a motion for re¬ 
hearing. This is merely a reiteration at much length of the 
matters which were presented on appeal to and considered by 
the Department in its determination. 

In the case of Cobb v. Crowther et al. (46 L. D. 473) the 
Department held that a motion for rehearing would not be 
granted where no new question of vital importance was pre¬ 
sented; or where there was such conflict of evidence that fair 
minds might differ as to conclusion therefrom; or that did not 
affirmatively show that the decision complained of was clearly 
wrong and against the palpable preponderance of the 
evidence. 
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160 There has been no showing in this case that the deci¬ 
sion complained of was not in accordance with the weight 
of the evidence. 

The motion for rehearing is denied. 

(Sgd) T. A. Walters, 

First Assistant Secretary. 

# * # * * 


162 Defendant's Exhibit “E” 

United States Department of the Interior, 

Office of the Secretary, 
Washington, December 5, 1966. 

“N” Spokane 1531995 

United States 
v. 

D. L. Underwood, et al. 

Mining claim held void. Petition denied. 

petition for the exercise of supervisory authority 

On November 11,1933, D. L. Underwood and others located 
the Sand Hill Associated Placer Mining claim for valuable de¬ 
posits of sand and gravel and other minerals covering portions 
of lots 3 and 4 Sec. 30, lot 1 and part of lot 2 Sec. 31, T. 29 N., R. 
31E., W. M., Washington. 

Adverse proceedings were directed against the claim on April 
5,1935, on the charges that (1) the claim w’as located for pur¬ 
poses other than mining; (2) the claim was located for specu¬ 
lation ; (3) that discovery work to the amount required by the 
laws of Washington had not been performed; (4) that mineral 
had not been found in sufficient quantities to constitute a valid 
discovery; and (5) the land is nonmineral in character. 

After consideration of the evidence adduced at the hearing 
the register rendered a decision dated June 12, 1935, in 

163 favor of the claimants. The Commissioner of the Gen¬ 
eral Land Office thereupon reviewed the record and on 

July 10,1935, rendered a decision holding the claim void on the 
grounds that the sand and gravel were not of such quality as 
to make them commercially valuable and that sand and gravel 
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existed in such quantities in the locality that the deposits in 
question had no definite market value. 

Following an appeal, the Department on March 23, 1936, 
affirmed the decision of the Commissioner, holding that the 
land in question is nonmineral in character, there being no de¬ 
mand for sand and gravel from the claim. A motion for re¬ 
hearing filed by the claimants was denied by the Department 
July 8, 1936, after a further review of the record. 

The claimants have now filed what is termed an “Application 
to Reopen the Contest Hearing to take further testimony,” 
which will be treated as a petition for the exercise of super¬ 
visory authority. This application is based on the following 
grounds: 

“I 

“A. Failure upon the part of the Land Office to give 
notice to the contestees as required by the rules and 
regulations of the Land Office. 

“B. Failure of the Commissioner of the Land Office 
and of the Secretary to permit the introduction of depo¬ 
sitions offered by contestees before the Register during 
the hearing but not permitted by the said Register be¬ 
cause considered unnecessary by said Register at the 
time when he rendered his decision in favor of the con¬ 
testees. 

164 “II 

“Newly discovered evidence refuting the contention 
of the Government that the claim in dispute had no min¬ 
eral value due to a coating of lime, and its location.” 

The grounds enumerated as IA and IB were considered at 
length and rejected in the decision of the Department on appeal 
and were reconsidered with the same result in the decision 
rendered on motion for rehearing. In these decisions it is 
pointed out that no notice to the claimant is necessary under 
the regulations where, as here, there is no appeal and the matter 
is reviewed by the Commissioner because a Government pro¬ 
ceeding and, therefore, independent action on his part is re¬ 
quired. It is also pointed out that the additional evidence 
desired to be submitted by the claimants is irrelevant since it 
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concerns the quality of the sand and gravel whereas the Depart¬ 
ment’s decision was based on the failure of the claimants to 
prove that the gravel deposits on the claim are marketable. 
These conclusions, it must be held, are clearly correct. 

The ground enumerated as II relates to newly discovered evi¬ 
dence. By this evidence it is proposed to show that gravel of 
the same character as that involved in the present claim from 
adjacent land is being used by the Government in the construc¬ 
tion of the Grand Coulee Dam. This evidence relates solely to 
the quality of the sand and gravel or its suitability for 
165 use in construction work. The admission of such evi¬ 
dence could in no way affect the decision of the Depart¬ 
ment which was based on the marketability of the sand and 
gravel deposits. The request to reopen the contest for the 
purpose of permitting the submission of this evidence must, 
therefore, be denied. 

The claimants have failed to disclose any reason for disturb¬ 
ing the prior decisions of the Department. 

The petition for the exercise of supervisory authority is ac¬ 
cordingly denied. However, this action is without prejudice 
to the privilege of the claimants to submit a showing as to the 
evidence they would offer with respect to the marketability of 
the sand and gravel if the case were reopened for reconsidera¬ 
tion. If such showing be made within thirty days from this 
date, the same will be given appropriate consideration. 

(Sgd) T. A. Walters, 

First Assistant Secretary. 

***** 

167 Defendant's Exhibit “F” 

United States Department of the Interior, 

Office of the Secretary, 
Washington, September 9,1937. 

“N” Spokane 1531995 

United States 
v. 

D. L. Underwood et al. 

Mining claim held void. Petition granted in part. 
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PETITION FOR THE EXERCISE OF SUPERVISORY AUTHORITY 

Departmental decision of March 23,1936, held void the Sand 
Hill Associated Placer Mining Claim, located November 11, 
1933, for alleged valuable deposits of sand and gravel by D. L. 
Underwood and associates and covering portions of lots 3 and 
4, Sec. 30, lot 1 and part of lot 2, Sec. 31, T. 29 N., R. 31 E., 
W. M., Washington. Motion for rehearing was denied July 8, 
1936. Petition that the Secretary exercise his supervisory au¬ 
thority and reopen the case for further testimony was denied 
December 5, 1936, without prejudice to the privilege of the 
claimants to make a further showing as to the evidence they 
would offer with respect to the marketability of the sand and 
gravel deposits if the case were reopened. 

Availing themselves of the privilege granted, claimants have 
filed additional showings in the form of letters, affidavits 
168 and publications relating to the present and prospective 
demand for sand and gravel for construction purposes in 
the vicinity of the Grand Coulee Dapi, in which the claim is 
located, to the use and sales of gravel and structural material 
made therefrom in the locality and to other matters designed to 
show that there is a present demand for the gravel of the kind 
existent on the claim. 

As it is entirely a matter of discretion whether the showings 
justify the reopening of the case, the Department to obtain the 
benefit of an appraisal of the evidentiary quality of the evidence 
claimant proposes to offer, submitted it to the Reclamation 
Service, for such comment and counter evidence as it chose to 
present. The Reclamation Service responded with the sub¬ 
mission of a letter from B. E. Stoutemyer, District Council for 
the Bureau of Reclamation, dealing chiefly with claimants’ peti¬ 
tion for intervention in condemnation proceedings involving 
the land in question and the court’s action thereon, and a letter 
from F. A. Banks, Construction Engineer for the Coulee Dam 
Project commenting on the various factual statements in the 
showings of claimant. The substance of the showings of the 
claimants and comments thereon by the construction engineer 
are as follows: 

Bailey Tremper, Materials Engineer for the Department 
of Highways of the State of Washington, makes a detailed 
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169 statement of the quantities of mineral aggregates and 
crushed stone used on State highways between Coulee 

City and Coulee Dam, Coulee City and Brewster Bridge, and 
Coulee City and Soap Lake, amounting in all to about 269,000 
cubic yards, bought at prices ranging from 60 cents to $1.40 per 
cubic yard. 

Banks’ comments are that Brewster is 48 miles west, and 
Soap Lake 53 miles south of Coulee Dam and that 

“All these materials were economically obtained from 
quarries and deposits adjacent to the places where they 
were used, and in all cases much nearer to the point of 
use than the deposits claimed by appellants. There is 
no reason to suppose that the demand for these mate¬ 
rials in any way constituted a market for materials from 
the deposits claimed by appellants.” 

J. C. Claypool, construction engineer in the same department 
supplies a list of quantities of gravel amounting to 1587 cubic 
yards used in concrete structures in or near Sprague, Lind, 
Ewan, Wilbur, and Almira. The comments of Banks are that 
all of such places are served by railroad transportation, “while 
to get materials from the deposits claimed by the appellants 
to a railroad, they would have to be hauled by truck up a grade 
of 500 feet and over a distance of 30 miles to Coulee Ctiy ; or up 
grade 1,500 feet and over a distance of 22 miles to Almira. Un¬ 
der these circumstances it cannot be expected that these ma¬ 
terials would have been secured from the deposits claimed by 
appellants.” 

170 H. P. Dorsey deposes that he had a sand and gravel 
plant at Coulee Dam for nine months in 1935 and sold 

10.000 cubic yards at Mason City and in the Coulee Dam 
area, mentioning the name of buyers; that one Ridge was 
engaged in the same zone in producing gravel when he left, to 
which statement Banks responds: 

“Dorsey had a subcontract under the Standard As¬ 
phalt Paving Company to construct for the Government 
sidewalks, curbs, and gutters in the Government Camp, 
and in connection with that work erected a small sand 
and gravel plant at Coulee Dam, and sold therefrom sur- 
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plus materials to the above-mentioned parties, all of 
which, except the Bureau of Reclamation, were either 
contractors or subcontractors on Government work here 
at Coulee Dam. None of this material would have been 
used had it not been for the construction of the Grand 
Coulee Dam for which the land in question was being 
condemned.” 

Fred M. Weil deposes that since December 1933 he has been 
engaged in promotion and building in Coulee Center and during 
that time used 1,000 yards of gravel, bought at an average price 
of $1 per yard not washed and recently a like amount of washed 
gravel. As to this. Banks states that the material would not 
have been used had it not been for the construction of Grand 
Coulee Dam for which the land in question was condemned. 

George Johnson deposes that the Western Construction Com¬ 
pany had a quotation from D. L. Underwood, but finding the 
land tied up in court procedure, set up itself a washer and 
171 produced 12.000 cubic yards of sand and gravel; that it 
also produced some gravel for certain persons and firms 
(naming them) which was sold for S2.50 per yard at the gravel 
plant; that there was a market for sand and gravel, but for the 
reason that they had to move away to give place to another 
concern it was impossible to produce or sell any more. 

Banks’ comment is that 

“All of the work done by the Western Construction 
Company and other contractors mentioned in the affi¬ 
davit was for the Government in connection with the 
construction of the Grand Coulee Dam for which the 
land in question was condemned.” * 

A. B. Metcalf, as manager of the Columbia Pipe Company, 
deposes that his company has been engaged in the manufacture 
of concrete pipe, tile, building blocks, and other concrete 
products for four years at Wenatchee, Washington; that the 
company secured its gravel at an aggregate distance of 11 miles 
from the Rock Island pits; that it has shipped concrete products 
100 miles to Coulee and 130 miles north, and in other directions 
100 miles; that its business is made possible by irrigation 
projects at or near Wenatchee, and if there had been a plant 
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at Coulee during the past year they could have disposed of 
250 yards of sand and gravel aggregates; that there is a market 
for sand and gravel at Coulee Dam, and the company is now 
engaged in enlarging its plant at Wenatchee. Banks’ comment 
on this statement is: 

172 “The sewer pipe used in this vicinity was pur¬ 
chased from this Company for the reason that it 
was cheaper to manufacture the pipe in Wenatchee and 
ship it up here than to erect a plant here for that pur¬ 
pose. This does not therefore reflect a market for sand 
and gravel; but rather for pipe. It could only reflect 
a market for sand and gravel if there had been a pipe 
plant here, which was not the case. In any event the 
material would have been used in connection with the 
construction of Grand Coulee Dam for which the land 
in question was being condemned.” 

Leonard Olive, as City Clerk of Grand Coulee, furnishes data 
from the city records showing the amount of concrete sewer 
pipe and other concrete products used by the city, costing in ail 
S13.984.20. He states that the pipe was shipped 100 miles from 
Wenatchee; that 300 yards of sand and gravel had been used 
on the streets; that sidewalks were put in and that $1.50 per 
yard was paid for unwashed gravel; that $519.00 was paid for 
sand and gravel and it was used for other construction work. 
The comment of Banks on this statement is: 

“The sand and gravel mentioned as having been used 
in connection with the construction of the sidewalks and 
streets of Grand Coulee was secured from a pit on the 
edge of the town, and with material that close there is 
no reason to believe that there would have been a de¬ 
mand for material located several miles away and at a 
600-foot lower elevation. At any rate the material 
would not have been needed had it not been for the con¬ 
struction of the Grand Coulee Dam, in connection with 
which the land in question was condemned.” 

William H. Miller made affidavit January 18, 1937, that 
during the past year he had been engaged in the sand and 
gravel business and since June 1936 had purchased at Mason 
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173 City 550 yards of gravel at $1 per yard which had been 
furnished to the City of Grand Coulee and to the Post 

Office and for buildings and sidewalks; that he is still engaged 
in such business; that it is hard to find good gravel in the 
vicinity and that he expects to remain in business and find a 
market for the products in the future. No comment is made 
on this affidavit. 

D. L. Underwood deposes on information that 2,500 cubic 
yards of gravel were used in building a school at Nespelem and 
a hospital at the Collville Indian Agency, both in the Coulee 
Dam area by the Bailey Construction Company of Seattle, 
Washington. Banks’ comment is that: 

“Mr. Underwood might very properly have added that 
sand and gravel of good quality and ample quantity was 
actually obtained from a pit across the road from the 
hospital and that there would have been no necessity to 
go thirteen miles further for it.” 

Underwood made a further affidavit to the effect that he 
made a trip in January 1937 for the purpose of survey of the 
market for sand and gravel and concrete products in the zone 
of the Sand Hill Mining claim and observed that large quanti¬ 
ties of concrete aggregates had been used in building grananes 
at Waterville, Douglas, Creston, Wilbur, Almira and an under¬ 
pass at Ephrata; that most of the construction at Soap Lake 
and small towns in that zone was of concrete; that he was in¬ 
formed by the Spokane Concrete Pipe Company of Spo- 

174 kane, Washington, that they were the only concrete 
product company east of Wenatchee and that they man¬ 
ufacture and sell and ship by rail and truck their products to all 
counties in eastern Washington; that they shipped by rail to 
Odair and by truck to Mason City, 16,000 feet of drain tile, a 
distance by rail of 100 miles and by truck of 33 miles; that they 
secure their gravel from pits in Spokane. Underwood further 
deposes that one W. L. Ridge on January 15, 1937, stated to 
him: 

“that he did not want to make an affidavit as he was 
still engaged in business and furnishing material at the 
dam area. He stated however that if he were called as 
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a witness by subpoena he would answer all questions as 
requested. He stated that he had produced sand and 
gravel from the cut of the dam and sold it to practically 
all of the subcontractors at the dam and to the contrac¬ 
tors in the surrounding towns. That he had taken sand 
and gravel at Electric City. He stated that he was still 
producing and selling sand and gravel at a profit and 
that sand and gravel was in demand. That he knew 
Dorsey and Johnson and knew that they had produced 
some sand and gravel. He stated that he had produced 
most of the sand and gravel outside of that used in the 
dam itself. That he expected to stay there and continue 
to produce sand and gravel aggregate and expected a 
big future business. He stated that he did not want to 
jeopardize his position with the reclamation service as 
he had to continue in business there and believed we 
would have enough affidavits without him.” 

The comment of Banks is as follows: 

“These towns are from 20 miles to 140 miles in a 
straight line from the deposits claimed by the appellants, 
and the remarks made with respect to the Claypool affi¬ 
davit apply to this portion of this affidavit. It is also 
stated that the Spokane Concrete Pipe Company of 
Spokane has furnished the MWAK Company with 16,- 
000 feet of 5-inch drain tile. This is the porous 
175 drain tile that is installed in the Grand Coulee 
Dam and was purchased in Spokane for the rea¬ 
son that it was cheaper for the contractor to purchase it 
there than to install the machinery here for its manufac-. 
ture, even though the contractor already had in his waste 
pile several hundred thousand (now over two million) 
yards of washed sand exceptionally well suited for this 
purpose. As stated in paragraph 8, there was a market 
here for pipe; but not for sand and gravel in this con¬ 
nection. Furthermore, this material was used in the 
construction of the Grand Coulee Dam for which the 
land in question was being condemned. It is also stated 
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that W. L. Ridge produced and sold sand and gravel near 
Coulee Dam. Mr. Ridge came here as a subcontractor 
for sand and gravel in connection with one of the con¬ 
tractors constructing improvements in the Government 
Camp at Coulee Dam. He dismantled his plant in Sep¬ 
tember 1936, and has neither produced nor sold any sand 
or gravel since then. He is still living near here in Elec¬ 
tric City and the above information was confirmed over 
the phone on May 17, 1937. You will note that there 
is some discrepancy between the above statement and 
the one credited to Mr. Ridge in Mr. Underwood’s 
affidavit.” 

Winter S. Martin, attorney for claimants, presents certain 
official publications entitled “Columbia Basin Project,” a report 
of “The Columbia Basin Survey Commission,” “A Study of 
Markets for Products of the proposed Columbia Basin Project,” 
and an official map published by the Department of Conserva¬ 
tion and Development of the State of Washington. Attention 
is directed to statements in these publications relating to the 
market for sand and gravel after the waters are brought to the 
arid lands within the area of the project, and to the estimated 
yardage of such materials which will be needed amounting to 
over three million cubic yards. Martin also states that 
176 according to Langloe, the field engineer for the Commis¬ 
sion, the estimates in these publications do not include 
laterals, secondary distributing canals and the like. The com¬ 
ment of Banks on this affidavit is that— 

“Congress has not yet provided funds for this work. 
If and when it does, a considerable amount of concrete 
will be used; but there is no definite assurance at this 
time that such will be the case. However, should this 
work be. undertaken, there are large deposits of sand 
and gravel much nearer the work than the deposits 
claimed by the appellants and there is no reason to be¬ 
lieve that this work would afford a market from the 
deposits in question.” 
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His comment on the showings of claimants as a whole is as 
follows: 

“In determining whether or not there has been, is, or 
will be a market for sand and gravel from the deposits 
claimed by the appellants, it is significant to note that 
of all the parties mentioned in the affidavits as having 
been engaged in the production of sand and gravel at 
Coulee Dam, none sold these materials except for work 
connected with the construction of Grand Coulee Dam; 
none has produced these materials here for the past six 
months, and no materials were sold or otherwise dis¬ 
posed of outside of the immediate vicinity of Coulee 
Dam. It is true, of course, if and when the distribution 
system of the Columbia Basin Project is constructed, a 
considerable amount of concrete will be used; but there 
is no showing that this work would constitute a market 
for materials from the deposits claimed by the appel¬ 
lants. In fact there are ample sources of aggregates 
much closer to the work than the pits in question and 
it would be a safe presumption that the closer pits would 
be used in preference to the deposits claimed by the 
appellants.” 

Claimants’ Exhibit “B,” being the Second Report of the 
Columbia Basin Commission, purports to set forth a detailed 
history of the steps in the development of the project. 
177 It would seem from this report that at the date of the 
declaration of the taking of lots 1 and 2, Sec. 31, in the 
case of United States v. Continental Land Co. et al., filed 
December 27. 1933, at the date of the inclusion of the entire 
area here involved in first form reclamation withdrawal under 
the provisions of the act of June 17, 1902 (32 Stat. 38$), 
promulgated March 22, 1934, if not at the date of location of 
the Sand Hill placer, November 11, 1933, considerable pre¬ 
liminary work had been planned or begun for the construction 
of the Coulee Dam and Power Plant project. Among these 
preparatory steps may be mentioned, organization of the Co¬ 
lumbia Basin Commission in March 1933, $2,000,000 set aside 

45 ( 2250—42 - 7 
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for construction purposes, allocation of $377,000 from State 
Emergency Relief Funds for preliminary engineering work, 
inclusion of the project in the program of the Public Works 
Administration in July 1933, and an allocation of $63,000,000, 
subsequently reduced in October 1933 to $15,000,000 of its funds 
for the construction of the project, transfer of one million of 
such funds to the Bureau of Reclamation in September 1933 for 
the construction of a bridge and engineering camp at the Coulee 
Dam site, excavation work started in December 1933, contracts 
awarded in September 1933 for test pits and core drilling to 
determine character and location of bedrock for dam abutments 
and pumping stations, investigations ordered for possible sand 
and gravel pits above the dam and ample excellent sand 

178 and gravel found on the Brett property one mile below 
the dam. which was specified as the source of the needed 

sand and gravel for the project. In February 1934 bids for 
ballast and surfacing of roads were called for from Coulee City 
to the dam and between other points in the area and road work 
begun. In November 1933 the Public Works Administrator 
recommended that the project be made a Federal one. 

Considering the showings of the claimants in their ensemble, 
they tend to prove that there is a present and probably will be 
a large prospective market for sand and gravel in the vicinity 
of the Coulee Dam and environs; that the demand for these 
materials is created by reason of the construction of the Coulee 
Dam and Power Plant project ;that there is an extensive dis¬ 
tribution of sand and gravel in the locality and that claimants 
have supplied instances where such materials of like kind as 
that on their claim has been used and marketed, presumably 
at a profit. 

Mr. Banks, in effect, contends that in these instances men¬ 
tioned by the claimants the gravel became valuable and avail¬ 
able for use by reason of the proximity of the points of extrac¬ 
tion and use, but this conclusion rests upon additional facts 
which he avers and which it may be possible to refute. 

It seems that the question whether the sand and gravel in 
the Sand Hill claim by reason of its situation would not 

179 be as salable as in the instances set forth in the affidavits 
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presented by the claimants raises an issue of fact that could be 
satisfactorily determined only by submission of further evidence 
at a hearing. 

Further questions are presented whether (1) it is a valid ob¬ 
jection to the consideration of the affidavits citing instances of 
the marketing of gravel in the vicinity of the Grand Coulee Dam 
that they show’ that all the materials wei e used in connection 
with the construction thereof or w*ere not used or sold outside 
of its immediate vicinity, and wrhether (2) the fact that no 
funds have been appropriated for secondary distribution canals 
and other work essential to the reclamation of the surrounding 
arid lands, precludes consideration of any prospective value 
the deposits might have because of a contemplated future de¬ 
mand for the deposits that the construction of such works might 
create. 

Solution of these questions necessitates notice of some fa¬ 
miliar principles of the mining law and settled rulings relating 
to the rights of claimants of mining locations in conflict with, 
withdrawals of land for public use. The Federal courts have 
repeatedly held that an appropriation of public lands for a 
public purpose by proper Government action prevents the 
further use of withdrawn lands by private persons for any 
180 purpose deemed inconsistent with the purpose for which 
the withdrawal was made. Solicitor’s opinion of Janu¬ 
ary 25,1934, and cases there cited (541. D. 353). Lands with¬ 
drawn and reserved for any special purpose by the Government 
are not subject to location or acquisition for mining purposes. 
Kendall v. San Juan Silver Mining Co. (144 U. S. 658); Mason 
v. United States (260 U. S. 545); Bay v. Oklahoma Southern 
Gas etc. Min. Co. (73 Pac. 936); Loney v. Scott (112 Pac. 172). 
The land department recognizes no exception from an order of 
withdrawal of the first form under the reclamation act of June 
17, 1902, supra, except in cases where vested rights have been 
acquired from the Government; valid mining claims initiated 
prior to the withdrawal being such a vested right. Instructions 
(32 L. D. 387). 

Location is the act or series of acts whereby the boundaries of 
a claim are marked, etc., but it confers no right in the absence 
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of discovery, both being essential to a valid claim. Waskey 
v. Hammer (233 U. S. So, 90-91); Cole v. Ralph (252 U. S. 
2S6. 296), and cases there cited. In practice discovery usually 
precedes location, and the statute treats it as the initial act. 
But in the absence of an intervening right it is no objection 
that the usual and statutory order is reversed. In such a case 
the location becomes effective from the date of discovery, but 
in the presence of an intervening right it must remain of no 
effect. Creede v. Uinta Tunnel Mining Co. (196 U. S. 337, 
34S-351); Cole v. Ralph, supra, p. 296. The rule laid 

151 down in Castle v. Womble (19 L. D. 455, 457), as to the 
test of discovery, which has been uniformly followed by 

the Department and approved by the Supreme Court in Chris- 
man v. Miller (197 U. S. 323), is that “Where minerals have 
been found and the evidence is of such a character that a per¬ 
son of ordinary prudence would be justified in the further ex¬ 
penditure of his labor and means, with a reasonable prospect of 
success, in developing a valuable mine, the requirement of the 
statute has been met.” 

In the case of a placer claim there must be such a discovery 
as gives reasonable evidence of the fact that it is valuable 
for such mining. Chrisman v. Miller, supra. Section 231S. 
Revised Statutes, expressly reserves from sale except as other¬ 
wise directed by law, public lands “valuable for minerals.” Sec¬ 
tion 2319, Revised Statutes, declares that “all valuable mineral 
deposits in land belonging to the United States” are to be free 
and open to exploration and purchase. “In other words, the de¬ 
posit must be a ‘valuable’ one; such a mineral deposit as can 
probably be worked profitably; for, otherwise, there would be 
no inducement or incentive for the mineral claimant to remove 
the minerals from the ground and place the same in the market, 
the evident purpose and intent of the mining law.” Cataract 
Gold Mining Company (43 L. D. 248, 254). 

Where location is made under the placer laws for low grade, 
nonmetalliferous, commonplace minerals of wide distri- 

152 bution. the sufficiency in quantity and quality of the 
mineral may be for mining purposes obvious at the date 

of location; nevertheless, the deposit located may be valueless, 
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because by reason of its situation it would be profitless to mine 
and remove it, presently or prospectively. As to these com¬ 
monplace deposits, such as volcanic ash ( Pacific Coast Marble 
Company case, 25 L. D. 233); trap rock ( Bennett et al. v. Moll, 
41 L. D. 594); amphibole schist ( Stephen E. Day et cd., 50 L. D. 
4S9); fractured granite ( Lee Davenport et al., decided March 
20, 1936. unreported); limestone (Big Pine Mining Corpora¬ 
tion, 53 I. D. 410); sand and gravel ( Layman et al. v. Ellis, 
52 L. D. 714), the Department has adopted as a criterion for 
determining the locatability of the deposit and the validity of 
the claim involved under the mining law, the marketability of 
the particular deposit located, or as otherwise expressed, its 
positive commercial value. The same rule appears to have 
been applied by the courts in so far as they have spoken. Loney 
v. Scott (57 Or. 37S, 112 Pac. 172.174); Northern Pacific Rail¬ 
way Company v. Soderberg (1SS U. S. 526). 

In all such cases, the inquiry is not merely does the land con¬ 
tain a mineral substance that has been found valuable in trade 
and commerce generally, but also, does the particular deposit in 
question under the conditions shown relating to demand for it, 
have commercial value. In exacting a measure of proof 
1S3 to this extent, the Department does not go farther than 
the general rule governing in determining whether lands 
are mineral or nonmineral. In speaking of this rule, the Su¬ 
preme Court said in Davis's Administrator v. Weiboid (139 
U. S. 507, 522): 

“Nor can account be taken in the application of this 
rule, of profits that would or might result from mining 
under other and more favorable conditions and circum¬ 
stances than those which actually exist or may be pro¬ 
duced or expected in the ordinary course of such pursuit 
or adventure on the land in question.” 

In view of certain other decisions of the courts and the De¬ 
partment it does not seem essential that it be shown that the 
deposit in order to be considered valuable must be such that 
it can be immediately mined and extracted at a profit. The 
courts have said that it is not necessary that minerals exist 
in sufficient quantities to allow of immediately profitable work- 



100 HAROLD L. ICKES VS. DONALD L. UNDERWOOD ET AL. 

ing, it is enough if the vein or deposit has a present or prospec¬ 
tive commercial value. Montana Central R. Co. v. Migeon 
(68 Fed. 811, 814); Madison v. Octave Oil Co. (99 Pac. 176, 
178). 

The Department has also held in Freeman v. Summers , 52 
L. D. 202 (Syllabus), that: 

“It is not necessary, in order to constitute a valid dis¬ 
covery under the general mining laws sufficient to sup¬ 
port an application for patent, that the mineral in its 
present situation can be immediately disposed of at a 
profit.” 

184 In the light of the principles above stated, it would 
seem to follow that claimants could secure no vested 

mineral rights in the deposits in question unless and until such 
deposits acquired a positive present or prospective value for 
mineral. Whether the deposits were so valuable at the date 
of location would be immaterial, provided the deposits on the 
entire claim became so valuable prior to the intervention of 
the Government by the withdrawal of March 22, 1934, and as 
to the deposits in Sec. 31, prior to the declaration of taking 
of December 27,1933. 

Assuming that claimants prove every matter of fact repre¬ 
sented in their showings, such proof would fall short of estab¬ 
lishing that sand and gravel deposits in the locality had any 
present marketable value at the critical dates above men¬ 
tioned, other than the deposits the Government had selected 
for construction purposes. There are, however, facts alleged 
which strongly indicate the probability that on and before such 
dates sand and gravel deposits of the character and quality 
claimants allege exist on the claim had a prospective value 
not only for uses in connection with the public works but in 
private enterprises that would be undertaken by reason of the 
construction of the project. 

If value is imparted to such mineral deposits by reason of 
such a prospective demand, it is not perceived that such 

185 a value should be disregarded even if it arose exclusively 
from the construction of public works and not private 

enterprise. It is true, as Mr. Stoutemyer points out, that in 
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Continental Land Co. et al. v. United States (88 Fed. (2d) 
104), the court refused to consider prospective value as an 
element of damages in a condemnation proceeding. But the 
petition here under consideration involves a claim under the 
mining laws, not a condemnation proceeding, and the Depart¬ 
ment has always treated a prospective value as a pertinent fac¬ 
tor in considering the validity of such mining claims. 

It is believed that enough has been shown by claimants to 
accord them a hearing on the question of prospective value. 
As an element of marketability, it will be necessary for them 
to substantiate, what they have previously offered to show, that 
the lime coatings on the gravel does not render it unsuitable for 
commercial purposes as well as to establish the particular de¬ 
posits in question were presently or prospectively marketable 
prior to the withdrawal and taking above mentioned. The 
Government, of course, may adduce such contradictory testi¬ 
mony as it may choose to offer. 

The petition is accordingly granted. 

(Sgd.) T. A. Walters, 

First Assistant Secretary. 

* • * # * 

187 “Defendant’s Exhibit “G” 

Department of the Interior, 

United States Land Office, 
Spokane , W ashing ton, November 29,1938. 

Contest No. 4183 

The United States 
vs. 

D. L. Underwood, et al. 

Involving the “Sand Hill Associated Placer’’ mining claim, 
in Lots 3 and 4, Sec. 30; Lot 1, and a portion of Lot 2, Sec. 
31; of T. 29 N., E. 31 E., W. M. 

(Departmental decision of September 9, 1937, promulgated 
by Commissioner’s letter “N”, of September 23,1937, and case 
reopened to permit an additional showing by the defendants 
as to the prospective value and the marketability of the sand 
and gravel deposits.) 
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Hearing under the above entitled case was duly held, and 
the testimony has been transcribed and filed. 

After very careful consideration and weighing the evidence 
thoroughly, I believe the case to be in favor of the defendants. 

I believe they have proven beyond a doubt that sand and 
gravel exist in large quantities throughout the claim, justi¬ 
fying their filing upon the land as mineral, inasmuch as lands 
containing deposits of gravel which can be removed and mar¬ 
keted at a profit are mineral lands, subject to location and 
entry under the placer mining law. 

Due to location of the claim in question, I believe that the 
evidence submitted proves that the gravel from said claim 
can be processed and sold at a profit, for commercial purposes. 
No doubt there will be a demand for some time for this prod¬ 
uct, by the people of the community as well as for construc¬ 
tion work to be done in the near future, such as ditches, 
laterals, etc., as well as road work, buildings and bridges, etc. 

The evidence as submitted, I believe, proves that gravel of 
a similar nature, taken from pits tributary to Spokane, has 
been used with success for a number of years, for various kinds 
of construction work; and that this product has been washed, 
processed, and hauled for some distance, netting a good profit 
for the producer. 

My decision is therefore in favor of the defendants. 

Harry N. Child, Register. 

* * * * • 

1S9 Defendant's Exhibit “H” 

United States Department of the Interior, 

General Land Office, 
Washington, February 28,1939. 

1531995 “N” Contest 4183, Spokane 

United States 
vs. 

D. L. Underwood, et al. 

Mining claims involved reinstated, subject to right of appeal 
by Special Agent in Charge 
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Mr. Harry N. Child, 

Register, District Land Office, Spokane, Washington. 

My Dear Mr. Child: With reference to the Sand Hill Asso¬ 
ciated Placer Mining claim involved in the above entitled case, 
the Department, by decision dated March 23, 1936, held, from 
the evidence produced at a hearing held in May 1935, that the 
deposits of sand and gravel upon the claim had no definite 
market value, and the claim was not therefore subject to loca¬ 
tion under the mining law. 

The claim embraces Lots 3 and 4. of Sec. 30, Lot 1. and 
part of Lot 2 of Sec. 31, T. 29 N., R, 31 E.. W. M. Washington, 
and was located by the claimants November 11. 1933. A mo¬ 
tion for rehearing of the Department’s decision was denied. A 
petition to the Secretary of the Interior for the exercise of his 
supervisory authority was also denied but without prejudice to 
the privilege of the claimants to make a further showing as to 
the evidence they would offer with respect to the marketability 
of the sand and gravel deposits if the case were reopened. 

Availing themselves of the privilege granted, a further show¬ 
ing by the claimants was filed, whereupon the Department by 
decision dated September 9, 1937, held that enough had been 
shown by the claimants to accord them a hearing on the ques¬ 
tion of prospective value and marketability of the sand and 
gravel deposits prior to the intervention by the Government of 
its withdrawal of March 22, 1934. and as to the deposits in Sec. 
31 prior to the declaration of taking of December 27,1933. 

A hearing was accordingly ordered and held, at which the 
parties were duly represented and evidence, consisting of the 
testimony of 21 witnesses and numerous exhibits, was 
190 submitted. Upon consideration of the evidence you, by 
decision dated November 29. 193S. held that, in your 
opinion, it has been proven beyond a doubt that sand and gravel 
exists in large quantities throughout the claim, justifying its 
location as mineral land; that the evidence shows that gravel 
of a similar nature, taken from pits tributory to Spokane has 
long been used with success in various kinds of construction 
work; and that this product has been washed, processed, and 
hauled for long distances, netting the producers a good profit. 
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In his decision of September 9,1937, the Secretary suggested 
that the testimony offered on behalf of the claimants at this 
hearing would be open to rebuttal. In preparation therefore, 
it appears that the Special Agent in Charge early in the year 
commenced a scries of tests in the Government laboratories at 
Denver of Samples taken from a pit near Coulee Dam, known 
as “Brett Pit,” and also sand and gravel aggregates taken from 
the Sand Hill claim. A report of the tests thus made was ad¬ 
mitted in evidence, as also a report of certain other tests made 
by the assistants of the engineer in charge of Coulee Dam, F. A. 
Banks. 

No attempt at rebuttal on the issue of lime stained or coated 
aggregates of the Sand Hill gravel was made, except as the two 
Government reports had turned out to be adverse to the Sand 
Hill claimants. The Government evidently selected the “Brett 
Pit” samples for its tests as furnishing an acceptable standard 
of comparison, because the Brett product had been tried and 
found to be satisfactory for all construction purposes at Coulee 
Dam. The difference between the tests of these two pits, as the 
reports and the evidence show, are almost negligible, in fact 
the Government tests appear to be favorable rather than other¬ 
wise, and in some instances the Sand Hill tests were even higher 
than the “Brett Pit” tests. 

As to the prospective value of the Sand Hill deposits at the 
critical dates mentioned the First Assistant Secretary in this 
decision of September 9, 1937, said: 

“Assuming that claimants prove every matter of fact 
represented in their showing, such proof would fall short 
of establishing that sand and gravel deposits in the lo¬ 
cality had any present market value at the critical dates 
above mentioned, other than the deposits the Govern¬ 
ment had selected for construction purposes. There are, 
however, facts alleged which strongly indicate the prob¬ 
ability that on and before such dates sand and gravel 
deposits of the character and quality claimants allege 
exists on the claim that a prospective value not only for 
uses in connection with the public works but in private 
enterprises that would be undertaken by reason of the 
construction of the project. 
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191 “If value is emparted to such mineral deposits 
by reason of such a prospective demand, it is not 
perceived that such a value should be disregarded even 
if it arose exclusively from the construction of public 
works and not private enterprise. It is true as Mr. 
Stoutmeyer points out, that in Continental Land Co. 
et al. v. United States (86 Fed. (2d) 104), the court re¬ 
fused to consider prospective value as an element of 
damages in a condemnation proceeding. But the peti¬ 
tion here under consideration involves a claim under 
the mining laws, not a condemnation proceeding, and 
the Department has always treated prospective value 
as a pertinent factor in considering the validity of such 
mining claims.” 

The claimants concede that at the time of posting notice of 
discovery on the claim, November 11,1933, the Columbia River 
plateau at the Coulee Dam site and the surrounding and ad¬ 
jacent country was wild desert land, uninhabited and unim¬ 
proved ; that it did not have sufficient population to invite the 
use of sand and gravel as a commercial commodity, but that 
it did have on that date a prospective or potential value as 
such. With this the witnessses most generally agree. Lars 
Langlo, a hydraulic engineer in the employ of the Department 
of Conservation and Development of the State of Washington, 
whose testimony is considered in connection with that of en¬ 
gineer Banks, had, it appears, been employed by the Columbia 
Basin Commission as field agent from April 9, 1918, to June 
1,1920. He had charge of the field work west of Bowey Lake, 
and testified to the accuracy of the first report of the Columbia 
Basin project, which it is stated, will be a part of the irrigation 
project in connection with Coulee Dam. Banks, it is shown, 
had the benefit of all this preparation and planning, which 
cost the State a great deal of money. Active operations began 
the latter part of 1933 it appears, and in view of the Yakima 
and Wenatchee irrigation projects, which had operated suc¬ 
cessfully for years with about the same kind of soil, climate, 
water, etc., Underwood and his associates felt justified in be¬ 
lieving that the prospective results of the Coulee project would 
create a substantial demand for their sand and gravel, espe- 
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cially in view of the promise held out by the market reports. 

Bailey Tremper, Chemist and Engineer, had been Chief 
Chemist for the Superior Portland Cement Co., but is now 
and has been since 1921, connected with the State Highway 
Department as materials engineer. He testified that if the 
gravel coating is relatively thin and hard, his experience has 
been that it has not any appreciable deleterious effect. The 
witness and his group of engineers and pit operators furnished 
ample testimony of value as well as quality and commercial 
use of lime coated aggregates; The Coulee witnesses, includ¬ 
ing Dorsey, sold, it appears, large quantities of concrete 
192 aggregates in and about the dam area. Their prospec¬ 
tive value, which existed in the fall of 1933 therefore 
became two years later an established fact. People went there 
and built, the evidence shows, dwellings and stores, besides 
other temporary structure. They organized several small 
towns, which in turn improved their streets, built sidewalks, 
paving and other improvements requiring the use of concrete. 
The irrigation area is relie/ upon apparently to develop many 
prosperous communities, and thus create a market, as did the 
Yakima. Ellensburg, and Wenatchee irrigation projects, for 
concrete products. Road building operation by the State High¬ 
way Department were also pointed to by witness Tremper upon 
which the claimants could have bid. As to the possibility of 
obtaining sand and gravel for road construction witness Miller 
testified in part as follows: 

“Q. Where do you get sand and gravel now?—A. If 
I was to get gravel I don’t know where I would get it 
because gravel is a thing of the past as far as I know— 
so far as gravel is concerned there ian’t any. Of course, 
you can get dirty stuff—road stuff up at the El Hydro 
pit. but it is not good for concrete and the C B I won’t 
sell any more concrete gravel to anybody. So right now 
if I had to have it. I don’t know where I’d get it. 

“Q. If you had good gravel you might be able to sell 
it, is that true?—A. I could sell plenty of it if I had it.” 

Tlius it appears that lime coating such as is found upon the 
sand and gravel deposits of the Sand Hill placer does not ren¬ 
der it unsuitable for commercial purposes. This the tests made 
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both by the claimants’ witnesses and the witnesses of the Gov¬ 
ernment, as well as the comparative uses in Spokane and the 
eastern part of the State very clearly shows. 

As to the present or prospective market value of the Sand 
Hill deposits, the vast area to be irrigated, the highways to be 
constructed, and the many concrete structures that must neces¬ 
sarily be built, the evidence, including the Columbia Basin re¬ 
ports, conclusively shows that there was at the critical dates 
mentioned a prospective or potential market value for the sand 
and gravel deposits. 

193 It appearing, therefore, that the location under the 
placer mining law* of the Sand Hill claim w*as justified, 
your decision is affirmed, and the claim, held void by the De¬ 
partment’s decision of May 23, 1936, is, under the proceeding 
de novo thus had, hereby reinstated subject to the usual right 
of appeal by the Special Agent in Charge to the Secretary of 
the Interior. 

Notify the Special Agent in Charge hereof and in due time 
report. 

Very truly yours, 

(Sgd.) Fred W. Johnson, Commissioner. 

• * * * * 


195 Defendant's Exhibit “I” 

United States Department of the Interior, 

Office of the Secretary, 
Washington, August 11, 1939. 

“N” 1531995 Spokane Contest No. 41S3 

United States 
v. 

D. L. Underwood et al. 

Mining claim reinstated. Reversed and decisions holding 

claim void affirmed 

appeal from the general land office 

November 11. 1933. D. L. Underwood and associates located 
the Sand Hill Associated placer mining claim for alleged valu- 
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able deposits of sand and gravel covering portions of lots 3 and 
4. Sec. 30. lot 1 and part of lot 2, Sec. 31, T. 29 N., R. 31 E., 
W.M., Washington. The land was considered as needed in 
connection with the construction of the Grand Coulee Dam, 
Columbia Basin reclamation project, and on December 27, 
1933, lots 1 and 2, Sec. 31, were included in a declaration of 
taking for public use by the Secretary of the Interior, and on 
March 22, 1934, the entire claim was included in a first form 
withdrawal under the reclamation act. April 5, 1935, adverse 
proceedings were directed against the claim. March 23, 1936, 
the Department affirmed the decision of the Commis- 
196 sioner holding the claim void on the ground that the 
deposits thereon were not valuable for the reason they 
were not marketable. This decision was affirmed on rehear¬ 
ing July 8, 1936. On petition by the claimants for the exer¬ 
cise of supervisory authority by the Secretary, the Department 
on December 5, 1936, accorded the claimants the privilege to 
make a further showing as to the evidence they would offer with 
respect to the marketability of the deposits if the case were 
reopened. Availing themselves of this privilege the claimants 
filed additional showings. In the decision of September 9,1937, 
the Department reviewed these showings in detail in connec¬ 
tion with the comments made thereon by the construction engi¬ 
neer of the Coulee Dam project and ordered a further hearing 
on the question of the prospective value of the deposits on the 
claim prior to the date of withdrawal, March 22, 1934. and as 
to the deposits on Sec. 31 prior to December 27, 1933, the date 
of taking. 

The claimants were further advised that: 

“As an element of marketability, it will be necessary 
for them to substantiate, what they have previously 
offered to show, that the lime coating on the gravel does 
not render it unsuitable for commercial purposes as well 
as to establish the particular deposits in question were 
presently or prospectively marketable prior to the with¬ 
drawal and taking above mentioned.” 

Further hearing was had and upon the evidence adduced 
thereat the Commissioner by decision of February 28, 1939, 
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affirmed the decision of the register holding the claim valid and 
directing its reinstatement. 

197 After comment upon the testimony, the Commis¬ 
sioner expressed his conclusions as follows: 

“As to the present or prospective market value of the 
Sand Hill deposits, the vast area to be irrigated, the 
highways to be constructed, and the many concrete 
structures that must necessarily be built, the evidence, 
including the Columbia Basin reports, conclusively 
shows that there was at the critical dates mentioned a 
prospective or potential market value for the sand and 
gravel deposits. 

“It appearing, therefore, that the location under the 
placer mining law of the Sand Hill claim was justified, 
your decision is affirmed, and the claim, held void by 
the Department’s decision of May 23, 1936, is, under 
the proceeding de novo thus had, hereby reinstated sub¬ 
ject to the usual right of appeal by the Special Agent in 
Charge to the Secretary of the Interior.” 

The Special Agent in Charge has appealed assigning error in 
these conclusions and in other specific findings. 

The evidence has been reviewed. With respect to the qual¬ 
ity and suitability of the sand and gravel for use as concrete 
aggregates, it is believed that the claimants have satisfactorily 
proven that the lime coating on the gravel on the claim is a 
common characteristic of the gravels in eastern Washington 
and is similar to that on the gravel in the neighborhood of 
Spokane and other localities in that area which had been ex¬ 
tensively mined and marketed in the past for use in roads, 
buildings, culverts and other concrete structures at consider¬ 
able distance from the place of production and that no observ¬ 
able weaknesses have developed in such structures by 
19S reason of the use thereof; that officials of the State High¬ 
way Department have tested the gravel and sand from 
the claim and found that it was satisfactory for roads, bridges 
and other public works, both as to compression strength and 
proper proportions of aggregates. Comparative tests made 
by the Government at its laboratories of the aggregates from 
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the Brett pit, from which the material is taken to build the 
dam, with the aggregates on the claim show on the whole sub¬ 
stantial equality in compression strength, though part of the 
concrete made from the Sand Hill material is inferior in ten¬ 
sile strength and the mechanical analysis of the sand pit run 
grading would entail higher costs to make it acceptable. The 
engineers supervising the use of concrete aggregates on State 
roads were of the opinion that except in structures subject to 
great stress, tensile strength was not an important element to 
consider, and that the aggregates in question would pass the 
tests they require both as to strength and grading. The con¬ 
crete technician at the local Government laboratory gave his 
opinion that the chief objection to the lime coating was the 
uncertainty as to the permanency of the structure and ad¬ 
mitted that the aggregates containing it could be used on un¬ 
important work. The decided weight of the evidence is to the 
effect that the lime coating such as exists on the material in 
question has not been considered an objection to its use for 
concrete construction generally, and is not such a defect 
199 as would chill its sale for such purpose. It was also 
shown that some lime coated gravel went into the con¬ 
struction of the piers for the bridge over the river constructed 
by the Government and that it was present on the surface 
at the Brett pit but was cleared off and disappeared at depth. 

With respect to the evidence as to whether deposits were 
valuable, presently or prospectively, at the governing dates 
above mentioned, it is clear from the undisputed evidence that 
the gravel had no present value at the dates mentioned for the 
reason that there was no market for the same. It is clearly 
shown at that time the work on the project was in its initial 
stages; that there was only a small camp in the locality engaged 
in core drilling excavating and the building of highway bridges. 
The building of .the dam, roads, and other structures in the 
towns in the locality that grew up occurred after such dates. 
There is no reason whatsoever to believe that the deposits 
could have competed successfully with like material sold in 
distant markets. 

The claimants introduced a large mass of evidence tending to 
show that at the time of appropriation of the land by the Gov- 
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ernment plans had been made and millions of dollars appropri¬ 
ated, and a part of it allocated to commence the building of 
Grand Coulee Dam and power plant project; that it was con¬ 
templated 1,200.000 acres would be irrigated requiring the use 
of vast quantities of concrete aggregates in the construction of 
canals, laterals, tunnels, siphons, culverts, under and 

200 over passes and other works within the area to be irri¬ 
gated ; that there were railroads and public roads trav¬ 
ersing the area to transport sand and gravel from the pits to 
place of use. The claimant also introduced evidence as to 
official tariff rates for hauling sand and gravel by rail and truck 
and evidence to the effect that the land to be irrigated where 
construction would take place was destitute of such deposits 
so that they would have to be brought from a distance. This 
evidence, however, justifies no conclusion that Sand Hill de¬ 
posits were either presently or prospectively valuable unless it 
were shown that the deposits of sand and gravel were so limited 
as to distribution and extent in the area to be improved, or 
much of them were of such a character or in such a situation as 
not to be available for use, so that in all probability the deposits 
in question would have to be resorted to to supply the demand. 

Witnesses on both sides testified to the presence of abundant 
gravel in the vicinity of the Coulee Dam suitable for construc¬ 
tion purposes. The evidence of witness Miller, quoted by the 
Commissioner, to the effect that good gravel could not be had, is 
not consistent with some of his other testimony nor in harmony 
with decided preponderance of evidence, and should be given no 
weight. Furthermore, the testimony of Mr. Banks is to the 
effect that there were numerous pits and deposits of sand and 
gravel near Coulee Dam, at Moses Lake, Almira, 

201 Adrian. Hartline and other places within the project 
where sand and gravel for construction purposes could 

be produced much cheaper than they could be produced at 
claimants’ location and laid down on the project, even though 
the facilities for extracting and washing were better at the latter 
place. 

As against this Underwood, the claimant, testified that in a 
search for suitable gravels over the project and his examination 

492250—42-S 
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thereof he found the deposits he examined either too fine or 
too coarse and was of the opinion that there was no available, 
unappropriated water at such places for washing it. It is, how¬ 
ever. shown that his examination was limited and cursory and 
is not convincing either as to absence of suitable deposits or 
the lack of water to process them. 

As to railroad transportation, it is shown that there is a 
Government owned road from Coulee City to the Coulee Dam 
which is not a public carrier and which according to the testi¬ 
mony of Mr. Banks, the engineer in charge of the construction 
of the dam, will be submerged as soon as irrigation starts. He 
is also of the opinion that after the dam is completed the popu¬ 
lation in the nearby area will shrink, as only about 150 persons 
■will be employed in that vicinity on Government work. There¬ 
fore, it seems that there is little likelihood that claimants would 
have the benefit of convenient railroad facilities in transporting 
their product to places of use. 

202 It seems obvious, as the Washington Geological Sur¬ 
vey Bulletin No. 22 states, the cost of transportation of 
sand and gravel of course limits its use. Bailey Tremper, a 
witness for claimants, stated that the average cost of truck 
haul for such material was ten cents per cubic yard per mile; 
and speaking of the public roads built in the area he stated 
that a producer at a distance of 25 or 30 miles would be at a 
disadvantage in competing with the producer who would be 
located closer to the project. Evidence was adduced through 
him of the prices paid for delivering ballast for State roads from 
Coulee City to Grand Coulee Dam, from Brewster Bridge to 
Bridgeport, from Coulee City to Soap Lake, from Bridgeport 
to Coulee City, all of which roads except those having a ter¬ 
minus at Grand Coulee Dam were from 25 to 35 miles from the 
dam, and he expressed a doubt whether the Sand Hill location 
claimants could have competed economically in supplying sand 
and gravel for these projects, except as to the parts of such 
roads which terminated near the claimants’ location and that 
ordinarily a pit nearest to the place of use w’ould get the con¬ 
tract. In this connection it should be mentioned that Tremper 
testified that all of the sand and gravel for these projects was 
obtained from land adjacent to the road which was either bought 
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/ 

or leased by the State for the purpose of obtaining such material 
and the deposits were plentiful. 

Considering the large quantity of sand and gravel 

203 deposits existing in the vicinity of the Grand Coulee 
Dam and at other scattered places where there is sur¬ 
face water to wash it within the area under the Columbia Basin 
reclamation project, which so far as the record shows may be as 
equally suitable for ordinary concrete construction as the de¬ 
posits on the location in question, nothing is seen in the ev i- • 
dence of the claimants that points'"with reasonable c ertainty 
W'"pej JjHawely^fo the conclusion th at the deposits in aues- 
tion had at the timeoTwiThdrawatTn^now have, if they w r ere 
not withdrawn, any prospecti ve value because of a market 
that would arise" - there!or by reason of future development of 
the project. Whether there will be a market for the deposits 
in question in the future is entirely a matter of conjecture. 

There remains to consider the evidence as to specific pur¬ 
chase and sale and use of sand and gravel in the vicinity of 
the town of Grand Coulee after the withdrawal. Testimony 
of this nature may be considered material as tending to show 
that had the claimants been permitted to work their claim they 
could have participated in the supply of such materials and 
reaped a profit therefrom. 

As to a market for the deposits that might have been ex¬ 
pected from the building of State roads which as shown were 
supplied with ballast and concrete aggregates from pits ad¬ 
jacent to the road, there is no showing that the site of the de¬ 
posits is such that the claimants could have successfully 

204 secured contracts for supplying such demands. It is 
true that with reference to a contract for materials for a 

road from Coulee Dam to Nespelem, which had recently been 
awarded, Mr. Tremper was of the opinion as he understood 
the location of claimants’ pit that the claimants would have 
been in condition to furnish material for a part of the same, 
but there is nothing to show that such construction w*as ever 
contemplated at the time of the withdrawal, so that the claim¬ 
ants could figure on it as a possible source of profit. 

Evidence was adduced from George Johnson, president of 
the Western Construction Company who under contract with 
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the Government built after April 1934 the piers for the high¬ 
way bridge at Coulee Dam, to the effect that he had the sand 
and gravel on the claim in question tested and found it satis¬ 
factory and had an understanding with Underwood to pay him 
something around $2.60 a yard for the gravel washed and de¬ 
livered at his mixing plant, but subsequently Underwood told 
him that the business was all off as the Government had con¬ 
demned the property. It is shown by his testimony that this 
company used 10,000 yards of gravel from a stock pile at their 
plant furnished free by the Government, but as it was expensive 
to free it from clay it was allowed free use of gravel and sand 
deposits nearer to the work than the Sand Hill claim from which 
it obtained 2.000 yards at a cost of 50 cents a yard for haul¬ 
ing and 15 cents a yard for washing and screening. Aside 
from the fact that such a contract would seem to have 
205 been one disadvantageous to the company and the prob¬ 
ability that it w T ould have found it out in time, the evi¬ 
dence shows that the Government would not have accepted the 
material in question for bridge piers. The anticipated profits 
from this source, therefore, seem quite illusory. Johnson also 
testified that he sold 500 yards of processed gravel at the bunker 
and bought a like amount for the same price to finish the job. 

An affidavit from H. P. Dorsey was introduced which in 
substance states that he had a sand and gravel producing plant 
at the Coulee Dam for 9 months prior to September 1935 and 
sold about 10,000 yards to users of concrete and contractors in 
the Coulee Dam area. It appears that Dorsey was a subcon¬ 
tractor furnishing concrete aggregates for Government con¬ 
tracts to construct sidewalks, etc., in the Government camp 
and obtained the gravel from the Government free of charge. 

Leonard Olive testified to the purchase of S13.9S4.20 worth 
of concrete sewer pipe for the use of the city of Grand Coulee 
from Wenatchee; 300 yards of sand and gravel for pavements 
for which was paid $1.50 per yard delivered; and to the use 
of 5,270 yards of such aggregates unwashed for streets, 2.245 
yards of which were donated by the Government from a pit near 
Mason City and the remainder was donated by the owner of the 
land containing the El Hydro pit, three-quarters of a mile from 
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the center of the city, the hauling being paid for with WPA 
funds, and some gravel was hauled to and used in Grand Coulee 
from Electric City, 2*4 miles distant. 

206 W. H. Miller testified that before January 16,1937, he 
hauled 550 yards of sand and gravel, washed and screened 

from the MWAK Company at Mason City for which SI was 
paid for the material and SI.50 for hauling. (It seems that 
the MWAK Company is the Mason-Walsh-Atkinson-Keer 
Company and had the contract to build the dam and that 
Mason City is down stream from Coulee City and on the other 
side of the Columbia River.) He mentioned also other places 
from which he had hauled but it was never necessary to buy the 
unprocessed sand and gravel except in one instance when he 
bought from the El Hydro pit at 10 cents a yard when the pit 
was in fair shape. It seems from his testimony that the most 
of the sand and gravel that went into the streets, sidewalks, 
and foundations for houses was unwashed and citizens were free 
to go to the El Hydro pit and get it. He characterized the 
material in this pit and others, including the Brett pit, as dirty 
stuff and unfit for use in making concrete. 

Fred M. Weil testified to purchasing between December 1933 
and January 1937 from 1500 to 2000 yards of washed and un¬ 
washed gravel for use in private enterprises in Grand Coulee 
for SI to SI.50 a yard delivered and S00 yards since that time 
at the same prices; that he paid S3 a yard to Dorsey for 5}4 
yards of gravel of high grade to go on the roof of a hotel and 
109 VI* yards of washed and graded gravel from the MWAK 
Company at SO cents per yard, additional cost for hauling 

207 it. Of the gravel purchased some of it came from the 
El Hydro pit, some from Electric City, and some from 

places unknown to him. He did not know whether the per¬ 
sons from whom he bought were charged for the gravel and sand 
and had not bought any at the pit. 

There was also some testimony that one Ridge, also a sub¬ 
contractor under a contract to furnish sand and gravel for im¬ 
provements in the Government camp, sold and delivered gravel 
to private parties obtained from deposits to which he was given 
free access and that there were other haulers of sand and gravel 
who sold to various customers. 
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The evidence shows that there was a limited market in the 
vicinity of Coulee Dam for unprocessed and processed gravel 
and sand. There is no sufficient ground for believing, because 
of the abundance, availability and free access to such deposits, 
that it had any value other than that imparted to it by 
the labor of excavating and hauling in the case of unprocessed 
material and such labor and the cost of processing in the case 
of processed gravel. 

It may be argued if it was profitable, which we assume it was, 
to engage in the business of rendering and supplying such ma¬ 
terial the necessity of having the material to work on and sell 
imparted value to the material itself. This argument would 
be valid if there was sufficient basis to conclude that deposits 
of suitable sand and gravel were of such limited extent 
208 as make it necessary to resort to them to supply the 
demand or that they were so situated or were of such 
superior quality as to point to the probability that they could 
be sold. 

Considering all the facts and circumstances relative to the 
known conditions at the time of the withdrawal, they are not 
such as to impel the conclusion that the deposits in question 
were either presently or prospectively valuable at that time. 

The claimants here shortly before the withdrawal located 
these deposits on the terrace of the river situated about a mile 
and a half from the proposed dam. While there is no nositive 
evidence in the record either that the claimants knew or that it 
was a matter of general knowledge that the land would be ap¬ 
propriated by the Government, nevertheless the case is not 
free from the suspicion by reason of the selection of the site 
for location that the possibility of appropriation thereof by 
the Government might have been contemplated by the parties, 
and this possibility was a material inducement for the location. 

I ln these circumstances it was all the more incumbent on the 
claimants, in order to secure a reversal of the previous judg¬ 
ments, to establish with reasonable certainty that the sand and 
gravel on the claim were commercially valuable. It is the 
opinion of the Department that in the decisions below there 
was material error in the estimation and appreciation of the 
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evidence; therefore they must be reversed and the decisions 
holding the claim invalid affirmed. 

(Sgd.) Harry Slattery, Under Secretary. 

# # ** * * 


210 Defendant’s Exhibit “J” 

United States Department of the Interior, 

Office of the Secretary, 
Washington, June 14, 1940. 

United States 
. v. 

D. L. Underwood, et al. 

“N” 1531995. Spokane Contest No. 4183 
Motion denied 

MOTION FOR REHEARING 

On August 11. 1939, the Under Secretary reviewed and re¬ 
versed a decision of the Commissioner of the General Land 
Office affirming the reinstatement by the register of the Sand 
Hill Associated placer mining claim. The Under Secretary 
found as a fact that the deposits of sand and gravel in the Sand 
Hill claim covering portions of lots 3 and 4 sec. 30, lot 1 and 
part of lot 2 sec. 31, T. 29 N., R. 31 E., Willamette meridian, 
Washington, had no present or prospective value for mineral 
before or at the time of the appropriation of such lands for 
public use. 

The Claimants have petitioned for a rehearing on grounds 
which challenge in some detail the Under Secretary's applica¬ 
tion of the law, the propriety of his findings of fact, and the 
procedure followed on the appeal. 

211 Giving careful consideration to the alleged errors, 
the entire case has been reviewed again. Inasmuch, 

however, as a comprehensive survey of the case was made by 
the Under Secretary in his decision of August 11, 1939, and 
since I concur with the ultimate findings of fact made there¬ 
in, there is no need to recite the history of the case again or 


118 HAROLD L. ICKES VS. DONALD L. UNDERWOOD EfT AL. 


I 


to state my findings in detail. I therefore shall confine myself 
to a consideration of those allegations of error which seem to 
merit special comment. 

I 

The claimants allege that the decision of August 11, 1939, 
disregards the rule of law laid down by the First Assistant 
Secretary in his decision in this case of September 9, 1937. 
The rule laid down by the First Assistant Secretary was to the 
effect that if the claim in question had a prospective value for 
mineral before or at the time of the appropriation of the lands 
for public use that would have justified reasonably prudent 
men in expending money and energy in its development, then 
the claim should be held valid. After a further hearing on 
the question of prospective value, the Under Secretary found, 
on appeal, that the deposits of sand and gravel in question had 
no present or prospective value for mineral before or at the 
time of the appropriation of the land for public use and that 
consequently the claim was invalid. It is apparent, therefore, 
that the Under Secretary applied the proper rule of law to the 
facts of this proceeding. 

212 II 

The claimants contend that the Secretary may not, upon 
appeal, depart from the rules of judicial review and disturb the 
findings of facts established in the decisions of the register and 
the Commissioner. This contention is neither supported by 
departmental decisions nor by the decisions of the Supreme 
Court: 

“The authority of the Secretary of the Interior is not 

appellate only, and he may inquire into a case de novo. 

***** 

“While the findings of registers upon the weight and 
interpretation to be given evidence adduced at hearings 
before them, and the affirmance of their findings by the 
General Land Office, are matters which may well be con¬ 
sidered and given weight by the Secretary in cases before 
him on appeal, they do not preclude him from making 
other or different findings.” [Syllabus] United States 
v. State of California et al. (55 I. D. 532-534.) 
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The rule of the Supreme Court on this point is to the effect 
that the authority finally to determine the issue of fact as 
to the mineral character of public lands falls naturally to the 
Secretary in his supervisory capacity over dealings in such 
lands. See Knight v. United States Land Association, 142 U. S. 
161,178; West v. Standard Oil Co., 278 U. S. 200,220. 

III 

The claimants contend that the Under Secretary's findings 
of fact are contrary to the evidence and the weight of 

213 the evidence. They contend that this is especially true 
since the evidence the claimants placed in the record 

on the further hearing as to prospective value was not suffi¬ 
ciently rebutted by the Government. After a careful review 
of all the evidence recorded in this proceeding, I find no evi- • 
dence sufficient to establish a prima facie case for the claimants 
which is not rebutted by the Government. On the question 
of prospective value, both the claimants and the Government 
placed in the record considerable evidence consisting prin¬ 
cipally of expert opinions. That fair minds might reasonably 
differ as to the conclusion to be drawn from this evidence, since 
it is to some extent conflicting, does not under the settled rul¬ 
ings of this Department afford a sufficient basis for a rehearing. 
See Cobb v. Crowther, 46 L. D. 473. 

IV 

The claimants allege that the Department committed preju¬ 
dicial error by failure to follow its Rules of Practice applicable 
to appeals. They stress in particular that no brief was filed by 
the Government, as required by Rules 50 and SO, and that 
nothing was submitted which would enlighten the appellees 
as to any error. 

That Rule 50 is not applicable to the proceedings in this 
case was specifically pointed out to the claimants by the First 
Assistant Secretary in his opinion of March 23, 1936, at page 
4. As there stated, in proceedings instituted by the 

214 Government the applicable rule, paragraph 13 of Cir¬ 
cular 460, as amended by Circular 1299 (54 I. D. 214; 

43 CFR 222.13), denies the special agent in charge the right of 
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appeal from decisions of the register. The register’s decisions 
in such cases are not a finality and they are “uniformly and in¬ 
variably reviewed in formal decisions by the Commissioner 
without further notice to the parties.” Since no appeal is re¬ 
quired to bring the case before the Commissioner, there would 
seem to be no occasion for filing a brief. 

Moreover, it seems obvious that the claimants were not preju¬ 
diced by the fact that no brief was filed at this stage of the 
proceedings, since the Commissioner found for the claimants. 

Rule 80 governs appeals from the Commissioner to the Secre¬ 
tary. Although it is true that the special agent did not file 
and therefore did not serve.a formal brief as provided by Rule 
SO, it is not believed that the claimants have substantial grounds 
for complaint in this matter. The record shows that the claim¬ 
ants were notified by the special agent that he would not file 
a brief. And while Rule 80, as a matter of orderly procedure, 
provides for the service on the adverse party of such briefs as 
are filed and affords opportunity for reply, nevertheless the 
primary purpose of a brief on appeal is to enlighten and aid 
the Secretary in his review of the proceeding. If the claimants 
are now asserting that they were not adequately informed of 
the basis for the appeal, the answer is that they were fully 
informed with respect thereto. The special agent filed 
215 a notice of appeal and an appeal containing detailed 
specifications of error, copies of which were served on 
the claimants. 

In view of the above considerations, I do not find that the 
claimants were prejudiced by the procedure followed in this 
case. The case turned on the findings of fact made de novo 
by the Under Secretary of the Interior and there is no fact pre¬ 
sented or error in findings alleged in the motion for rehearing, 
which would warrant a reasonable belief that such findings 
would have been different had other procedure been followed. 

V 

The claimants allege repeatedly that the opinion of the Under 
Secretary shows bias, prejudice and caprice. In my opinion the 
facts do not support these allegations. Such allegations are 
made obviously under mistaken impressions regarding the Sec- 
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retary’s authority on appeal. They are without foundation 
when it is remembered that the Secretary, on appeal, may con¬ 
sider de novo all the facts and issues presented in the pro¬ 
ceeding. 

One specific allegation which may deserve summary consider¬ 
ation is that the Under Secretary showed bias, prejudice and 
caprice by a misleading statement in the opening paragraph of 
his opinion regarding the “declaration of taking.” In my 
opinion the claimants have placed a tortured construc- 
216 tion on the statement in question in an attempt to make 
it appear contradictory to the facts of record and to a 
certain statement made by the attorney for the Government in 
the condemnation proceeding. When the challenged statement 
is construed fairly in the light of the record, I cannot agree that 
it is misleading or is in any way prejudicial. 

VI 

The claimants contend further that the Under Secretary 
committed prejudicial error by the inclusion of the following 
remarks in his opinion: 

“* * * While there is no positive evidence in the 
record either that the claimants knew or that it was a 
matter of general knowledge that the land would be 
appropriated by the Government, nevertheless the case 
is not free from the suspicion by reason of the selection 
of the site for location that the possibility of appropria¬ 
tion thereof by the Government might have been con¬ 
templated by the parties, and this possibility was a 
material inducement for the location. In these circum¬ 
stances it was all the more incumbent on the claimants, 
in order to secure a reversal of the previous judgments, 
to establish with reasonable certainty that the sand and 

gravel on the claim were commercially valuable. 

* * 

I cannot agree that these remarks as to the burden of proof 
amount to prejudicial error. It is a settled rule in this Depart¬ 
ment that where land has a present or potential value for 
purposes other than mineral, that fact must be taken into 
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consideration in determining the weight and credibility to be 
attached to the testimony in determining the character of the 
land. Under such circumstances the evidence of min- 
217 eral value, in order to sustain the validity of the claim, 
must be more clear and convincing than in cases where 
there is no conflict with other present or potential values. See 
E. M. Palmer, 3S L. D. 294. 298; Helen V. Wells, et al., 54 I. D. 
306, 309. The rule is applicable, in my opinion, in the present 
case where the Government had need or was likely to have 
need for the land in question for purposes other than mineral 
in connection with the development of the Grand Coulee rec¬ 
lamation project. 

I, therefore, after reviewing the entire evidence in the rcord 
and after considering all the arguments advanced by the claim¬ 
ants in their petition for rehearing, affirm the Under Secretary's 
decision of August 11.1939, and I find as a fact that the deposits 
of sand and gravel in question were neither presently nor pro¬ 
spectively valuable for mineral before or at the time of the 
appropriation of the land for public use. 

The motion for rehearing is denied. 

(Sgd.) Oscar L. Chapman, Assistant Secretary. 

***** 


218 Motion jor Summary Judgment 


The plaintiffs move the Court for a summary judgment in 
their favor because the defense stated in the answer is not valid 
in law;, and because there is no genuine issue as to any material 
fact, as appears from the pleadings herein. 

Russell Hardy, 

Attorney jor Plaintiffs, 

729 loth Street, N. W. 

Copy of this motion mailed to Nathan R. Margold, Solicitor, 
Department of the Interior, Washington, D. C., Attorney for 
the defendant, on March 31,1942. 

Russell Hardy, 
Russell Hardy, 

A ttorney for Plaintiffs 
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219 Memorandum 

Motion for Summary Judgment filed Mch. 31, 1942 
Granted. 

Notify Counsel. 

Daniel W. O’Donoghue, Justice. 

July 1st, 1942. 

* • • * • 

220 Motion to Vacate Decision Granting Motion for Sum¬ 

mary Judgment and for Rehearing of Such Motion 

The defendant moves the court to set aside its decision of 
July 1.1942, granting plaintiffs’ motion for summary judgment 
and for the rehearing of that motion upon the ground that, 
among others, the denials in the answer of the allegations 
set forth in paragraphs XI, XVI and XVII of the complaint 
raise genuine issues as to material facts or, in the alternative, 
because the facts which are incorporated by reference in the 
affidavit in support of this motion, and of which the court 
refused to take judicial notice, conclusively establish that the 
determination of the defendant was neither arbitrary nor 
capricious. 

July 9, 1942. 

Felix S. Cohen, 

Felix S*. Cohen, 

Acting Solicitor, Department of the Interior, 

Harry M. Edelstein, 

Harry M. Edelstein, 

Assistant Solicitor, Department of the Interior, 

Sidney McClellan, 

Sidney McClellan, 

Assistant Solicitor, Department of the Interior, 

Attorneys for Defendant. 

Service of copy of this motion received this 9th day of July, 
1942, and 5 days’ notice of motion, as required by the rules, is 
hereby waived. 

Russell Hardy, 
Russell Hardy, 

9S3 loth Street, N W., Washington, D. C. 
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July 14, 1942. Motion denied. 

Daniel W. O’Donoghue, 

Justice. 


221 Affidavit 

Oscar Chapman, being duly sworn, deposes and says: 
That he is the Assistant Secretary of the Department of 
the Interior. This affidavit is made in support of the motion 
for a rehearing and is made upon advise of and information 
from counsel and upon information and belief as to the facts set 
forth therein. This motion is made in order to obtain an oppor¬ 
tunity to present to the court the genuine issues of material 
fact raised by the pleadings in this case. This is necessary be¬ 
cause the defendant’s position on oral argument as well as in 
the points and authorities was based on the assumption that 
the court would take judicial notice in considering the motion 
for summary judgment of certain facts, including the testimony 
given in the adverse proceedings in the Department against 
the plaintiffs’ alleged placer mining claim, known as “Sand Hill 
Associated Placer Mining Claim.” However, upon oral argu¬ 
ment this court declined to take judicial notice of such facts 
because it would not consider anything on such a motion which 
was not physically filed as part of the court record. This 
determination was made without considering whether the facts 
of which it was requested to take judicial notice properly could 
be judicially noticed. If the court had taken judicial notice of 
these facts, which are hereinafter incorporated by reference as 
a part of this affidavit, it would have had sufficient facts before 
it to enable it to decide these material issues of fact in 
the defendant’s favor. Since it refused to take such 

222 judicial notice, the pleadings present issues of material 
fact whose presence prevents the granting of the motion 

for summary judgment, in any event 

The alternative ground of this motion is to allow the defend¬ 
ant to present upon the motion for summary judgment this 
affidavit which incorporates by reference the necessary facts 
to enable this court to resolve the material issues of fact in 
the defendant’s favor. 
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With respect to the first ground of this motion, the first is¬ 
sue, among others, of material fact in this equity suit is pre¬ 
sented by the allegation at page 9, in paragraph XI of the 
complaint. The plaintiffs allege “that in truth and in fact 
the plaintiffs had no knowledge that the Government intended 
to use said land for any purpose.” Paragraph XI in the answer 
denies this, and further alleges that “the plaintiff, Donald L. 
Underwood, was first attracted to the area in question by ob¬ 
serving Government employees working at and near the site 
of the Grand Coulee Dam; that he did not attempt in good 
faith to purchase the gravel deposit in question ; and that prior 
to their purported location the plaintiffs knew that the United 
States intended to acquire part of the area in question for use 
in connection wdth the Grand Coulee Dam project.” This 
raises the issue as to whether the plaintiffs have so conducted 
themselves as to disqualify them from obtaining relief at the 
hands of a court of equity. The plaintiffs' allegation of their 
good faith is one of fact which is not taken as true for the pur¬ 
poses of this motion where the allegation is denied. 

Paragraph XVI of the complaint attacks the statement of 
the Under Secretary, in his decision of August 11, 1939, that 
“the evidence shows that there was a limited market in the 
vicinity of Coulee Dam for unprocessed and processed gravel 
and sand. ,; It alleges that the record shows the existence 
of a substantial market for sand and gravel from 1934 to 1936, 
inclusive, and states that “the testimony of sand and 
223 gravel men at and near Grand Coulee is as follows,” set¬ 
ting forth plaintiffs' narrative version of the testimony. 
Except as to the statement of the Under Secretary, this is all 
denied by paragraph XVI of the answer. Paragraph XXVII 
of the answer, at pages 25 to 27, sets forth the defendant’s 
narrative version of this phase of the testimony, thus raising 
an issue of material fact, viz.: was the Under Secretary justi¬ 
fied in concluding, from the testimony, that there was only a 
limited market in the vicinity of Coulee Dam for sand and 
gravel. This issue of fact can only be resolved by considering 
the testimony in the Departmental adverse proceeding. 

In the first subparagraph of paragraph XVII of the com¬ 
plaint, it is alleged that plaintiffs could have competed in sup- 
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plying sand and gravel for certain road-building projects. In 
paragraph XXVII of the answer, at pages 24 and 25, a nar¬ 
rative statement of testimony is presented to show why the 
sand and gravel from plaintiffs’ alleged claim was not in a 
position to compete for those road-building projects. See also, 
the opinion of August 11,1939, pages 8,9 and 10. In the second 
subparagraph of paragraph XVII of the complaint, there are 
allegations of purported facts to show that plaintiffs’ alleged 
claim would benefit from the construction of the Columbia 
Basin reclamation project. This is denied in paragraph XVII 
of the answer and substantiated by references to the testimony 
at pages 23 and 24 of the answer. 

There can be no doubt that the allegations of paragraph 
XVII of the complaint, above referred to, allege a material 
fact, that sand and gravel from plaintiffs’ alleged claim could 
have been profitably sold for distant road-building and recla¬ 
mation projects. There is also no doubt that the answer by 
its denials and affirmative allegations raises issues as to these 
material facts. Here again, the matter cannot be decided by 
considering the conflicting allegations but only by reference to 
the record of the Departmental adverse proceedings. 

The settlement of these issues resulting from the alle- 
224 gations of paragraphs XVI and XVII of the complaint, 
which are properly rebutted by the answer, may be ma¬ 
terial to a determination as to whether or not the Department 
acted in an arbitrary or capricious manner when it determined 
that the plaintiffs had not located a valid placer mining claim. 
Their presence, however, prevents this court from granting 
plaintiffs’ motion for summary judgment. 

The alternative ground for the motion for a rehearing is 
based on the fact that this court did not, although it should 
have taken judicial notice, among other things, of the De¬ 
partmental proceedings. See Red Canyon Sheep Co. v. Ickes, 
69 App. D. C. 27. 31, 98 F. 2d 308 (1938). If it had done so, 
the court would have been in a position to resolve the issues 
of fact raised by the denials of paragraphs XVI and XVII 
of the complaint, in favor of the defendant. Since it did not 
follow this proper procedure, those facts are submitted to the 
court as a part of this affidavit. 
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There is included as a part of this affidavit, as if herein set 
forth in full, the testimony taken at the hearings in the adverse 
proceedings above mentioned. This testimony consists of 575 
pages in two volumes, taken at the hearings held at Almira, 
Washington, from May 1 to May 4, 1935, inclusive. In addi¬ 
tion, this testimony includes three volumes taken at the'hear- 
ings after the Secretary of the Interior reopened the adverse 
proceedings in the exercise of his supervisory authority. One 
volume of that testimony, of 161 pages, was taken at Seattle, 
Washington, September 19, 1938, and at Olympia, Washing¬ 
ton, on September 28, 1938. One volume, consisting of 158 
pages, was taken at Engineers Town, Coulee Dam, Washington, 
on September 26, 1938, and one volume of 48 pages was taken 
at Spokane, Washington, on September 22, 1938. There is 
also included as a part of this affidavit, as if mlly 
225 set forth herein, the following exhibits offered at the 
above hearings, and identified as follows: 

A blue print of Township 29 North, Range 31 East, Willam¬ 
ette Meridian, Washington, marked “Claimant’s Iden. F.” 

A map of the State of Washington, showing operating and 
proposed irrigation projects, marked “Claimant’s Exhibit B-9.” 

A copy of the third report of the Columbia Basin Commis¬ 
sion of the State of Washington, marked “Claimant’s Exhibit 
B-13.” 

Bulletin No. 22 of the Washington Geological Survey, marked 
“Government’s Exhibit B-D.” 

The five volumes of testimony and the four exhibits men¬ 
tioned above are the basis for the decision of the Secretary 
which is the subject of attack in the present suit. 

In addition, there is made a part of this affidavit, as if phys¬ 
ically set forth herein, a plat showing plaintiffs’ two alleged 
placer mining claims, which is a part of miscellaneous file No. 
1541248 of the General Land Office of the Department of the 
Interior, as well as the public part of the said file, showing the 
adverse proceedings against plaintiffs’ alleged mineral placer 
claim, known as “Sand Hill Nos. 3 Associated Placer Mining 
Claim.” There is also included as a part of this affidavit, as if 
physically reproduced herein, the drawing numbered “222-D- 

492209—42-9 
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14” and described as “a general map of the Columbia Basin 
Project,” which is printed in House Document 103, 73d Con¬ 
gress, 1st Session. There is also included as a part of this 
affidavit that part of page 68 of volume 2 of the “Columbia 
Basin Project History—1934 (Bureau of Reclamation),” as if 
incorporated herein, which set forth the work done by Swartz 
& Regan, as subcontractors at the dam, and the panoramic 
picture, dated July 7, 1934, which appears opposite page 76, 
of said volume 2, as if reproduced herein, which shows a view 
of the dam area, including the airport across plaintiffs’ 
226 alleged claim involved in this suit. These items were 
within the knowledge of the Secretary when he made 
his decision and are incorporated as a part of this affidavit so 
that the court will be awrare of some of the facts of which the 
Secretary took judicial notice. 

The relevant facts contained in the above hearings, exhibits, 
and other material, included in this affidavit are fully dis¬ 
cussed and showrn in the attached supplemental memorandum, 
which is marked “Appendix A.” This memorandum establishes 
beyond any doubt that the determination of the Secretary 
was both proper and correct and that it was neither arbitrary 
nor capricious in holding that the plaintiffs’ alleged placer 
mining claim did not constitute a valuable mineral deposit 
wdthin the meaning of the United States mining law’s. 

Oscar L. Chapman, 

Oscar Chapman, 

Assistant Secretary , Department of the Interior. 

Subscribed and sworn to before me this 9th day of July, 1942, 

Herman C. Gauss, 

Notary Public, in and, for the District of Columbia. 

My commission expires March 31, 1943. 


247 Judgment 

1. Upon consideration of the motion for summary 
judgment in favor of the plaintiff, the complaint and answer 
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filed herein, and upon a full hearing in open court, it is, by the 
Court ordered, adjudged and decreed: 

2. That the motion for summary judgment is granted. 

3. That the defendant, and his agents, forthwith set aside, 
dismiss, vacate and rescind any and all decisions, contests, ad¬ 
verse proceedings, orders and records cancelling or disallowing 
the claim of the plaintiffs’ to recover sand and gravel from 
lot 1 and a portion of lot 2, section 31, and portions of lots 3 
and 4, section 30, township 29, N., range 31 E., Williamette 
Meridian, in Okanogan County, Washington, called Sand Hill 
Associated Placer Mining Claim, as more fully described in 
the notice of location filed in the office of the County Auditor of 
Okanogan County. 

4. That the defendant forthwith prepare, execute, record 
and deliver to the plaintiffs all such grants, deeds, patents, 
certificates or other documents which may be necessary and 
appropriate and required by law to evidence their right to re¬ 
cover sand and gravel fn?pi the land above described. 

5. That the defendant and his agents are prohibited 
24S from doing any acts to prevent the plaintiffs from, or to 
interfere with them in, recovering, preparing, transport¬ 
ing and selling or otherwise disposing of the sand and gravel on 
the land above described. 

Daniel W. O’Donoghue, Justice . 

July 14th 1942. 

* * * * * 

249 Notice of Appeal 

Notice is hereby given that Harold L. Ickes, defendant above 
named, hereby appeals to the United States Court of Appeals 
for the District of Columbia (1) from the final judgment en¬ 
tered in this action on July 14, 1942, (2) from the order of 
October 28,1941, overruling the defendant’s motion to dismiss 
the complaint and (3) from the order of July 14, 1942, which 
denied the defendant’s “Motion to vacate decision granting 
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motion for summary judgment and for rehearing of such 
motion.” 

August 11,1942. 

Felix S. Cohen, 

Felix S. Cohen, 

Acting Solicitor, 

Department of the Interior, Washington, D . C. 
Harry M. Edelstein, 

Harry M. Edelstein, 

Assistant Solicitor, 

Department of the Interior, Washington, D. C. 
Jacob N. Wasserman, 

Jacob N. Wasserman, 

Assistant Solicitor, 

Department of the Interior, Washington, D. C. 
Sidney McClellan, 

Sidney McClellan, 

Assistant Solicitor, 

Department of the Interior, Washington, D. C. 

* * * * * 

259 Officer's Certificate 

I, J. J. Cole, Notary Public, do hereby certify that the hear¬ 
ing in the case of United States vs. D. L. Underwood, et al., 
was duly had before me, at Almira, Washington, on May 1 to 
May 4, inclusive, 1935, and that all the witnesses, before testi¬ 
fying, were by me duly sworn to tell the truth, the whole truth, 
and nothing but the truth, in said action. I further certify 
that the testimony at said hearing was taken in shorthand by 
myself, pursuant to a stipulation entered into by said parties 
and made a part of this record. 

In witness whereof I have set my hand (and affixed my offi¬ 
cial seal), this, the .. day of May, 1935. 

[seal] J. J. Cole, 

Notary Public, in and for the State 
of Washington, residing at Spokane. 
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264 F. A. Banks 

DIRECT EXAMINATION 


268 Q. Mr. Banks, will you tell us what investigation you 
made after you assumed charge of the construction work 

on the Grand Coulee Project to obtain suitable aggregates for 
your concrete work?—A. We took samples from all of the 
known existing gravel sources within a radius of forty or fifty 
miles of the dam site, including the pits at Adrian, Hartline, 
the Plum pits, Brett Pits, and the pits of the Sand Hill Placer 
claim, and other gravel bars in the vicinity of the dam site. 

Q. Where is this Sand Hill placer claim located with ref¬ 
erence to the dam site?—A. Located on the East side of the 
Columbia River, about a mile and a half below the Grand 
Coulee dam site. 

Q. Did you, personally, make an examination of the so-called 
gravel banks on that claim?—A. I did. 

Q. Will you state what you found there as the result of your 
own investigation as to the character of that gravel and its 
availability or non-availability for aggregates for the construc¬ 
tion work of the dam, or any other purpose.—A. We found that 
the gravel was quite badly coated with lime. That there was 
an excess of sand in the gravel, and interspersed with the sand 
and gravel beds were layers of clay. We made a number of 
samples of sand screen tests from the samples that were taken 
and I believe that samples were taken from all of the 

269 pits that are shown on this map—a very large number 
of pits on the map. 

Q. And who, of the men working under your direction 
took these samples and made the tests?—A. Mr. ORin G. 
Patch. 

Mr. Martin. I object to the testimony and move to strike it 
on the ground it’s wholly hearsay. 

Q. Mr. Banks, why—will you explain why a lime coating 
on this gravel renders it unfit for concrete purposes, construc¬ 
tion purposes?—A. Our specifications exclude the use of lime 
coated material in concrete that is poured by the bureau of 
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reclamation. The lime coating very frequently softens up and 
destroys the bond between the matrix and concrete, and the 
coarse aggregate which tends to weaken it. 

Q. You are familiar with the specifications—or aggregates 
as described by the American Society for Testing Materials?— 
A. Yes sir. 

Q. And under those specifications would that gravel be avail¬ 
able for concrete construction purposes?—A. They would not. 

Q. Now, laying aside the specifications written into the con¬ 
tract by the Reclamation Service, and the specifications written 
by the American Society for testing materials, I will ask you 
whether or not in view of the lime coating on that gravel it 
would be—that gravel would be a proper material to use for 
any concrete construction purposes?—A. I would not consider 
it suitable for use in concrete if I could find anything that was 
more suitable. 

270 Q. By that do you mean to say that this could be 
used?—A. Oh. yes; you could make concrete out of it, 
but it isn’t satisfactory concrete. 

Q. That is, it would be strong?—A. Moderately so. 

Q. Would it be able to withstand the strains required in the 
building of a large dam?—A. No. 

Q. What effect does the weathering have upon it?—A. The 
weathering tends to soften the lime coating and weaken the 
bond. 

Q. Since assuming construction work at the Coulee dam 
have you made an investigation or ascertained what market 
there is for concrete aggregates in the vicinity of this land, 
aside from its use in the reclamation construction work at the 
dam?—that is, is there any other use for aggregates?—A. That 
is, exclusive of the reclamation service? 

Q. Yes.—A. There has been a very little concrete put in 
around any of these towns, and in very moderate amounts. 

Q. What use has been made of it?—A. Sidewalks and build¬ 
ing foundations—I guess that’s about all. 

Q. Well, in building sidewalks and foundations for small 
buildings, such as dwelling houses, is a particularly high quality 
of aggregates required?—A. That depends on who is doing the 
building. We require the same high quality of aggregates in 
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our buildings as we do in our other structures, but that isn’t 
always the case. 

Q. In making your investigations to determine the 

271 source of aggregates you became generally familiar with 
the various deposits in this section of the country, did 

you not?—A. I did. 

Q. State whether or not gravel, such as you found on this 
claim, occurs generally thruout that section of the country.— 
A. A very large amount of it in various places. 

Q. And as to the quality that is found in many places that 
you have testified—is the quality about the same or better, or 
not so good as found on these claims?—A. There is better 
gravel in many places than there is on those claims—that is, 
the general average on those claims. 

Q. Now, what does the effect of considerable clay deposits 
which mixed with gravel have on its availability for concrete 
purposes?-—A. Makes it very difficult to segregate the sand 
from the gravel in that the clay works up into balls and isn’t 
ejected by the screens—makes it necessary, practically, to hand 
pick the clay balls out of the aggregate. 

Q. Did you observe whether or not there was considerable 
quantity of clay mixed with this gravel?—A. There was. 

Q. Was this deposit of gravel fairly well exposed on the 
land?—A. It was. 

Q. So that the presence of the clay could be very readily dis¬ 
cerned?—A. Oh, yes. 

Q. And thru what process must this gravel pass 

272 from the time it is taken from the pit until it becomes 
available for construction purposes?—A. Ordinarly it 

would be run over a grizzly which would separate the large ma¬ 
terial not suitable for the particular concrete that is being used 
and then it’s washed and screened and divided into its various 
sizes. 

Q. Would the presence of a large amount of clay aid mate¬ 
rially to the cost of the preparation?—A. It would. 

Q. Is there any way in which this adherent lime coating can 
be removed readily to make it available for concrete purposes?— 
A. Not that I know of. 
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Q. Mr. Banks, in your experience in the use of aggregates in 
concrete and your examination of gravel deposits in the vicinity 
of Coulee Dam, and the information you have obtained as to 
the market for gravel, and your examination of the ground in 
controversy, and the deposit of gravel thereon, would you be 
able to form an opinion as to whether or not this gravel deposit 
is of such a character that it is a commercial deposit of gravel— 
that is, it has value in its present place and condition?—A. I 
wouldn’t consider it so. 

Q. You have formed an opinion?—A. Yes sir. 

Q. And your opinion is it is not a commercial deposit?—A. 
Yes, sir. 

* * * * * 

273 CROSS-EXAMINATION 

* # * * * 

274 Q. Now, as a matter of fact, the large amount of sand 
and gravel used in ordinary commercial enterprises where 

concrete is used do not call for such a high standard do they?— 
A. That’s right. 

Q. And would you still say, in view of the use for general 
commercial purposes outside of Government work that this 
sand and gravel deposit wasn’t suitable for that, and has no 
value?—A. I said it wasn’t available for it. ' 

Q. Wasn’t available because you require that highest stand¬ 
ard in the use of Government work.—A. You were referring 
to the use for other purposes? 

Q. Yes.—A. And because there is better gravel available 
closer in these other sources than this I do not consider this 

gravel is available for use in the town site. 

* * « • • 

288 Orin G. Patch 

DIRECT EXAMINATION 

* * * * * 

291 Q. What did you do on the land the first time you 
were there?—A. We investigated several locations 
where they were hoping they could get gravel for use on Gov- 
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eminent work there but were unable to find any gravel that 
would meet the approval of the. Government specifications. 

Q. Do you know whether or not that was within the bound¬ 
aries of what is known as Sand Hill Associated Placer claim?— 
A. Yes, sir. 

Q. Who was with you at the time of that examination?—A. 
I don’t know as I could tell you the names of the parties that 
were there the first time—somebody came in that wanted to 

put in a gravel plant and get material for the Government- 

Q. The first time you were there did you make an in- 
292 spection of the gravel found exposed on the claim?—A. 

Yes, and we also dug into the exposure on that big slide 
several feet at several different places trying to find material 
that wasn't coated, but were unable to do so. 

Q. What was the result of your examination of that gravel 
to determine the availability for construction purposes?—A. 
We refused to accept the material on account of the coating— 
unsuitable for Government work. 

Q. You say it was not suitable for Government work—for 
what particular Government work did you desire that gravel?— 
A. Concrete work. 

Q. The dam or other places?—A. No, this was for other 
places—I think the matter under consideration then was foun¬ 
dation for Government houses and, possibly, the bridge piers. 

Q. And was there anything in the Government specifications 
which prevented the use of that gravel for building purposes?— 
A. Yes; they stated coated gravel can’t be used. 

Q. Are you familiar with the use of gravel for other than 
Government structures?—A. I am familiar with the specifica¬ 
tions of a number of other uses, such as highway work and, 
particularly, all concrete specification of major importance are 
based on the American Society of Testing Materials, and speci¬ 
fications which include this matter of coating as objectionable. 

Q. Do you find that any of this gravel is suitable for any 
construction work which specifications are defined in accord¬ 
ance with the American Society for Testing Materials?—A. So 
far as I was interested, which was only in the concrete work, I 
didn’t find any that was- 




136 HAROLD L. ICKES VS. DONALD L. UNDERWOOD EfT AL. 


293 Q. What is that?—A. So far as concrete work is con¬ 
cerned I didn’t find any where it was suitable. 

Q. Do you know whether or not there is any clay intermixed 
with that gravel?—A. Yes, a great deal of it. 

Q. What effect has that mixture of clay and gravel deposit 
for availability for concrete purposes?—A. Clay is another 
thing barred from concrete aggregates and is very difficult to 
get out of most materials—particularly these deposits up here. 

Q. In what way do you remove clay from the gravel de¬ 
posit?—A. There are various ways that are used—sometimes 
if it is simply a film coating on the rocks it can be washed off— 
other times if it is in lumps or balls of clay the only practical 
way of getting it out is to pick it out by hand, which makes it a 
very expensive process. There are other types of clay some¬ 
times that—the material can be put in stock piles and kept sat¬ 
urated for a period of time then the clay will soften up so it can 
be washed out, which is relatively an expensive process. 

Q. Could you determine from your inspection of this deposit 
or from any test you have made as to whether or not the clay 
intermixed with this gravel could be readily removed, or 
whether or not it would be practicable to try to remove it?— 
A. We made some tests to see whether the clay readily dis¬ 
integrated, and it’s very difficult to get it out. The type 
of plant required to successfully get it out would, 

294 undoubtedly, be an expensive plant—particularly where 
it’s in lumps. 

Q. Did you see any gravel on this land that didn’t have-a 
lime coating?—A. Not in any quantity that would be 
commercial. 

Q. Does any of the gravel which they now use at the dam 
for any purpose have a lime coating on it?—A. We have ap¬ 
proved the use of some with small trace of lime coating in the 
pit originally, providing it all came thru the plant clean and 
we have had some that had been processed with considerable 
work—came thru the plant practically clean gravel which has 
been approved. But we never approve it except on the basis 
that it must come thru the plant clean. 

Q. Are you familiar or do you know of the various gravel 
deposits in the vicinity of Coulee Dam?—A. I have inspected 
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possibly a dozen deposits in various places within a few miles 
of the dam. 

Q. And from your inspection can you make a comparison as 
to the value of the gravels at these various deposits as compared 
with the deposit of gravel on this land in controversy?—A. The 
value of the deposit, of course, is based to a large extent on the 
place where it is to be used. Do you want me to take that into 
consideration in this answer? 

Q. I would rather have you state more particularly with 
reference to the quality of gravel deposit.—A. Well, as to the 
quality there are several places within a few miles where the 
gravel is decidedly superior to anything we have seen in this 
locality. 

295 Q. Do you know whether or not there is any market 
in the vicinity of Coulee Dam for gravel other than for 
Government construction purposes?—A. I know of no market 
of any consequence nearer than Spokane or Wenatchee. Might 
be, I suppose, a few yards used in Construction work at Grand 
Coulee Center and Elmore, around in there. We have gravel, 
of course, a whole lot closer than this material is—right in the 
vicinity. 

• * * * * 

308 Q. Do you know of any market in the vicinity of 
Coulee Dam for gravel other than the Government Con¬ 
struction work that is in progress there?—A. No, I don’t. 

Q. W’here is the nearest market for gravel, that is, I mean 
commercial gravel? 

Mr. Martin. I object on the ground of repetition—he cov¬ 
ered that so far heretofore in his testimony. 

Q. That is, outside of the immediate vicinity of Coulee 
Dam.—A. So far as I know for any need that would justify a 
commercial plant installation—there would be no market closer 
than Wenatchee or Spokane. 

Q. Do you know whether or not there are plants producing 
commercial gravel near those places?—A. Yes, there are. 

Q. Do you know, approximately the cost per yard at which 
this material is marketed from these places? 1 

Mr. Martin. I object—the witness has not shown himself 
qualified as a market expert. His experience confined entirely 



138 HAROLD L. ICKES VS. DONALD L. UNDERWOOD ET AL. 


to Government service does not qualify him to give market 
prices—market conditions in any other place. I submit it is 
highly improper and testimony without value. 

A. There are gravel companies operating in Spokane—Union 
Sand and Gravel Company, furnishing gravel for 90tf a yard at 
their plant. There is a gravel firm in Wenatchee. 

309 I know that one of the contractors on the Government 
work on the railroad found it to his interest to bring 

sand and gravel from Spokane for work there cheaper, he con¬ 
sidered, than he could get it at the site of the works. 

Mr. Martin. I object on the ground its wholly hearsay what 
some other contractor told him or what some other contractor 
thought, or what some other contractor gave as his opinion, 
wholly hearsay, wholly objectionable. 

Q. Do you know the cost of transporting this material from 
Coulee Dam to Spokane, and to Wenatchee by truck and by 
railroad?—A. I haven’t itemized that—but I know the rates 
and tarriffs from Spokane a yard, weighing approximately a 
ton and a half—the trucking costs, according to the present 
code are ten cents per yard mile plus five cents additional for 
the first mile—I don’t know the exact figures—would make the 
cost of trucking in the neighborhood of $10 per yard for truck 
delivery. Wenatchee is a little farther which would make the 
cost of delivery by truck at least that much to Wenatchee. 
Rates by rail between eighty-five and a hundred and fifteen 
miles are per hundredweight, which would be approximately 
$1.40 a yard—no, $1.40 a ton or $2.10 a yard if the material 
weighted a ton and a half per yard. I believe the rates to 
Wenatchee would be approximately the same—that would, 
however, involve an additional cost on account of no railroad 
adjacent to the dam. Trucking costs to the nearest railroad 
which is approximately 30 miles are $3.00 a yard truck- 

310 ing costs to the railroad in addition to the $2.10 per yard 
for freight rates. 

Q. From your experience gained in the examination of the 
various gravel deposits in the vicinity of Coulee Dam, and 
from your examination of the gravel deposit on the land in 
controversy would you be able to form an opinion as to whether 
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or not there is on the land in controversy any deposit of gravel 
of commercial value, and if so, what is that opinion? 

Mr. Martin. I object on the ground the witness has not 
shown himself qualified to testify as to market or commercial 
value. 

A. My judgment, owing to the combination of conditions 
involving inferior material, requiring excessive—probable ex¬ 
cessive cost of processing it to the point where suitable for 
use—lack of any local market, and the distance to any poten¬ 
tial commercial market I can see no value whatever in any of 

the material in the deposit. 

***** 

324 REDIRECT EXAMINATION 

***** 

Q. The source of the gravel to be used in the concrete work 
at Coulee Dam has been ascertained, has it not?— 

325 A. Yes. 

Q. Where is it located?—A. It's located East of 
Mason City up on a high bench. 

Q. What tests, if any, have been made to ascertain the 
quality and amount of that gravel deposit?—A. A number of 
trenches have been dug down the hill, and nine deep test pits 
have been dug to date—and they are still digging. The ma¬ 
terial taken from those pits and trenches has been analyzed 
by screen analysis for grade. Several car loads have also been 
sent to Denver laboratory and tests have been made and are 
being made in regard to all characteristics of the material. 
So far it’s been considered satisfactory. 

Q. From the pits and trenches which have been made there, 
can you make an approximation as to the approximate quality 
of that deposit?—A. Yes. The limits of the deposit, of course, 
are not clearly defined yet—we haven’t gone far enough back. 
We have gone far enough back to be certain there is ample 
quantity for the high dam, even should that be constructed, 
and the indications are there is quantity available for probably 
double that amount of concrete. 

Q. You know how many million yards would be required 
for the construction of the high dam, if they build the high 
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dam?—A. I am not up to date on that but my understanding 
is it would be in the neighborhood of twelve or thirteen million 
yards of concrete which would require somewhere 

326 around thirteen million yards of aggregates. 

Q. And the tests so far made on that deposit indi¬ 
cate there would be a yardage there of at least double that 
amount?—A. Yes, sir. 

Q. And what is the quality of this gravel as compared with 
the gravel on the land in controversy? 

Mr. Martin. I object to the comparison—it’s not fair at all. 
Mr. Lantz. Mr. Martin, I am asking this question because 
with the deposit on your land there is a question of its com¬ 
mercial value, and commercial value is determined by demand 
and supply and if there is another supply of gravel near by 
that is superior in quality there would not be much use for the 
inferior gravel. 

Mr. Martin. I still make the objection. In the first place 
the gravel that is to go into the Coulee Dam is not under con¬ 
sideration here so far as its value goes, unless it be the high 
dam which is not yet authorized, so it’s a future development— 
if so I am entirely willing to admit its use for the high dam is 
proper. Do I understand the high dam is authorized, or not 
authorized as yet? 

Mr. Lantz. I don’t know what you understand. 

Mr. Martin. Well, what is the fact? 

Mr. Lantz. I don’t know. I haven’t any means of know¬ 
ing. 

327 Mr. Martin. If it’s part of the construction we can’t 
take advantage of it—we can’t take advantage of the 

dam. We can’t go into the dam— 

(Question read): “Q. And what is the quality of this gravel 
as compared w’ith the gravel on the land in controversy?” 

A. The material we have obtained from the test pits in my 
judgment, and also as indicated by the tests, is superior to the 
gravel under the claimants’ claims. 
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328 E. C. Galbraith 

DIRECT EXAMINATION 

« * * » • 

330 Q. How many mining claims did you examine at that 
time?—A. I found that two locations had been made— 
the Sand Hill Associated Placer No. 3, and Sand Hill Associated 
Placer were the ones I examined. The Sand Hill Placer No. 3 
bounded the Sand Hill Placer, which is now in dispute and lay 

south of it—in section 36—it involved- 

Q. The claims were contiguous, were they not?—A. Yes. 
No. 3 was on the south side. It had the south half of lot 2, 
section 31. and lots 5, 6 and 7, section 36, in township 29, south 
of range 30 E. 

* # # * • 

341 Q. Have you made an investigation in the vicinity of 
that land to determine whether or not there is any 

market for gravel outside of that required for Government 
construction work at Coulee Dam?—A. Yes. 

Mr. Martin: I object to that on the ground the witness has 
not shown himself qualified. 

342 A. Yes I have made such investigation. 

Q. Tell us what investigation you have made.—A. 
Well, I have gone to the gravel deposits in every direction from 
that particular deposit, and there are superior gravels nearer 
for other uses at any place where there is a demand. I went to 
Nespelem and at the Indian Agency they were starting to build 
a school and hospital and just a quarter of a mile from that 
Indian Agency they have a fine deposit of gravel which can 
be used without washing. They have just put a ramp on it 
now and started to get it out for Nespelem—that's fifteen or six¬ 
teen miles northwest of Coulee Dam. They have a fine deposit 
there that can be used for concrete without any expense of 
operation at all. Then in towns up the Coulee there are gravel 
pits up there that are taken for local use in foundations and one 
thing and another. For the dam itself I have been over what 
is known as the Brett pits. They have seven or eight shafts or 
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more down there now some in gravel to a depth of 390 feet, mak¬ 
ing an immense yardage of gravel very close to the dam, which 
they intend to run down there on a conveyor belt, and that 
yardage as the estimate would show from the pits which have 
been dug in from— 

Mr. Martin. I am going to object on the ground conditions 
in the Brett pit have nothing to do with this inquiry- 

A. (Continuing.) There would be somewhere—that would 
be a rough estimate, somewhere in the neighborhood of fifty 
million area yards in that deposit—that is easterly from the 
land in question, which they intend to run a belt 

343 conveyor up to and thats where the contract calls to get 
gravel from for dam construction. Then I investigated 

the market in Wenatchee and in Spokane, and could get washed 
and clean gravel delivered in the bins in Spokane for 90^ a yard 
delivered any place in town for $1.25 a yard. In Wenatchee 
Mr. Bannerman quoted $1.40—he said they might be able to 
better that. First he quoted a dollar and half, but he said they 
would deliver for $1.40, and the code price, I believe, has been 
something above that figure, but on quantity lots they would 
handle the gravel for that. 

Mr. Martin. I object to the testimony of the witness— 
attempting to establish market value, on the ground he doesn’t 
refer to any actual sale made. It’s not admissible to introduce 
evidence of mere offers of sale. Market price is determined by 
the price a buyer will pay who doesn’t have to buy and a 
seller will sell for who doesn’t have to sell. The witness has 
not brought himself within the market rule at all, and it’s quite 
evident his testimony is hearsay in that regard. And I move 
to strike all his testimony in regard to market value. 

Q. From whom did you obtain the information?—A. From 
gravel dealers I interviewed—gravel dealers in Spokane and 
in Wenatchee. Then I examined the Adrian pits and the 
Hartline pits. Their gravel is up on the railroad here. Any¬ 
body could see it’s impossible to try to market gravel from here 
to any distance—first you have a thirty-one mile haul to the 
railroad—that would be a truck haul unless you get a railroad 
in here. Of course there is a government line in here, 

344 but that is not subject to general use or general traffic 
now. You have to truck it to get it out and with these 
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other deposits right on the railroad, that much nearer, where if 
there is any call for any gravel in these other places they would, 
of course, take it from the nearest point. Then there is gravel 
down the Columbia river from the dam site and when you get 
over toward Wenatchee there is gravel all along the river for 
general uses and gravel at Rock Island—there is a big deposit 
there. Large deposits in Spokane, sufficient to last for many 
many years. They have some twenty million yards in sight, I 
believe. I could find no—practically no market any place 
where it would be feasible to haul gravel to here. 

Q. In making your investigation of the gravel market and 
visiting the different places where gravel occur’ed, did you note 
the quality of the gravel you saw there, and compare it with 
reference to the gravel here under consideration?—A. Yes— 
of course gravel with a coating on it—the dealer doesn’t call it 
gravel. 

Q. Well, we will call it gravel.—A. He won’t sell you that 
kind of gravel. 

Q. Very well—that’s a question of marketability, of course. 
Now, having compared that, did you find gravel at any of those 
places that was inferior in quality to that on the land in con¬ 
troversy?—A. Inferior? 

Q. Yes.—A. Well, there were other gravels along the 
345 river here. Some of them right in this vicinity here. 

Some of this perhaps are dirtier than some of the gravel 
on the land in controversy here. Along the same bench there 
is a little more clay in some of the gravel this way than on the 
north end of the claim—some of that sand and gravel at the 
north end is cleaner than it is at the south end. 

Q. From your experience and from the investigation you 
have made of the materials on that land and the vicinity thereof, 
were you able to form an opinion as to whether or not a person 
could reasonably expect to—-or whether there is any gravel on 
that land w’hich could be marketed, that is, as a commercial 
value- 

Mr. Martin. I object—the witness has not shown himself 
qualified to answer. 

A. Well, you couldn’t. No, you couldn’t because you 
wouldn’t be able to market it in competition with better gravel 

492259—42 - 10 
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in the immediate vicinity. Of course you might use this gravel 
for various purposes. You could make concrete and make it out 
of cinders, if you wanted to—of course they won’t do it with 
State standard specifications. 

Q. Then your answer to that question is there is no market 
for the gravel in that locality.—A. And there was no market at 
the time the claim was located, and there is none at the present 
time. 

Q. And that the gravel on the land has no commercial 
value.—A. It has no commercial value now. No. 

Q. Did it have at the time the claim was located?— 
346 A. No. 

Q. Well, is there any prospect that it ever will have?— 
A. I don’t know what will happen a hundred years from now, 
of course. 

Q. Well, taking into consideration the vast amount of gravel 
you say you located in your investigations, would you say there 
is any prospect this will have any commercial value in the 
future?—A. No. My opinion would be anybody would use a 
better grade of gravel first in the same immediate vicinity. 
***** 

348 CROSS-EXAMINATION 

***** 

370 and he said that Mr. Underwood, I believe, said they 
were locating gravel; that they were going to build a 
big dam there and it would be a market for all the gravel they 
could mine in the dam; the Government had to use it because 
they couldn’t afford to haul gravel from Adrian thirty or forty 
miles away when they could locate this gravel and sell it to the 
Government to build the dam with because they would have 
to have it. 

* * * * • 

402 Clarence Fletcher 

DIRECT EXAMINATION 

* * * * * 

405 Q. Was there any other conversation you had you 
haven’t related, had between these men and you at that 
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time—the first time?—A. Yes, when we was sitting there on 
the log Mr. Underwood, he said they might as well use this 

gravel here-. 

Mr. Martin. What was that? 

A. He said they might as well use this gravel here at home 
as to build a railroad in there and ship it in there—all in a nut 
shell like that—if they don't get gravel here they will build a 
railroad and ship it in. 

Q. To whom was he referring when he said about “they” 
using the gravel? 

40fi Mr. Martin. I object to the witness giving his con¬ 
clusion or speculation as to whom Underwood was re¬ 
ferring to—highly improper cross-examination of his own 
witness. 

Q. There was a conversation about the use of the gravel?— 
A. Well, he said that much—they might as well use this as to 
ship it in—I took it for granted it was for the dam though, 
it wouldn't be for any one else, would it? 

Q. At that time you knew a dam was going to be built 
there?—A. Supposed to be, yes. 

Q. Any work going on there at that time?—A. Yes, they 
had been there quite a while. I don’t know about the dam— 

but they was building—working with steam shovels. 

***** 

416 Mrs. Alice M. Fletcher 

DIRECT EXAMINATION 

***** 

41S Q. You may relate the conversation that occurred at 
the cabin there—what was said and done.—A. Mr. Hop¬ 
kins produced a copy of the map from the land office in Spokane, 
and the conversation came up in regard to section lines, and 
in regard to gravel- 

Q. What was said about the gravel?—A. That the Govern¬ 
ment would have to have gravel, and it would be better to buy 
it on the—to buy it of the local people than to ship it in from 
a state gravel mill. 

Q. Who was it made the statement about the gravel?—A. 
The man who sat on the log and came down after the map. 
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Q. Is that man here?—A. I would say it’s the fifth man. 

Q. Mr. Underwood?—A. I. don’t know what his name is. 

* * * # * 

421 Jim Harrington 

DIRECT EXAMINATION 

* * * * • 

422 Q. Did any conversation ensue between Mr. Hopkins 
and these men?—A. Yes, quite a conversation. 

Q. Do you see anybody here who engaged in that conver¬ 
sation?—A. Yes, quite a few—no, two I know of anyway. 

Q. Are they here? You know their names?—A. Under¬ 
wood is one, I don’t know the other guy’s name—sitting next 
to him—and I believe this gentleman sitting next to him was 
there—I am not sure, though—that’s two years ago—I didn’t 
pay much attention—wasn’t interested much. 

Q. How many of them were in that party?—A. Well, must 
have been six I guess. 

Q. And who did the talking for that party of men?—A. Well, 
I guess Mr. Underwood did the most of it. 

* * * * * 


423 Q. And was any other subject discussed at that 
time?—A. Yes, they discussed the gravel proposition on 
those lands. 

Q. What was said about the gravel?—A. They said there 
might not anything come of it unless they could get rid of the 
gravel, and it would have to be sold to the Government for use 
on the dam before anything could ever come of it, and if it was 
sold why Hopkins would be compensated for his damages. 
Thats about all to that. 

* * * * • 


433 Grant Gordon 

DIRECT EXAMINATION 

* * * * * 

434 Q. Did these duties require a knowledge of the re¬ 
quirements of gravel for construction purposes?—A. 

Yes sir. 
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Q. Are you acquainted with the land embraced in what is 
known as the Sand Hill Associated Placer Mining claim here 
in controversy?—A. Yes sir. 

Q. How long have you known that land—when were you 
first on it?—A. It was first identified to me as a mining claim 
about March last year, but I have known the land before that. 

Q. Did you ever make an examination of that land?—A. I 
have. 

Q. For what purpose?—A. For its possible use as a sand 
and gravel deposit. 

Q. When did you make that examination?—A. That was 
at intervals between about the first of November, 1933, and the 
first of June last year. 

435 Q. For w’hom and at whose instance were you making 
that examination?—A. For the Bureau. 

Q. Who directed you to make the examination?—A. Mr. 
Banks, my superior officer. 

Q. The construction engineer in charge?—A. The construc¬ 
tion engineer in charge of the project. 

Q. You may state what you did wrhile making that examina¬ 
tion.—A. We want over the ground on the surface and examined 
the possibilities from the strata cut up the highways. 

Q. What did you observe there as being of significance in de¬ 
termining the value of the ground for sand and gravel pur¬ 
poses?—A. My judgment was it was not suitable for our 
purpose. 

Q. Upon what facts did you base that conclusion?—A. The 
clay noses projecting in the highway cuts—the quality of the 
sand and gravel as shown—the gravel was coated with a limed 
substance, and there was considerable clay mixed in with the 
gravel. 

Q. Did you make an examination of the sand and gravel at 
any other places than in the cut exposed along the highway?— 
A. Only in the test pits as opened up by the claim locators and 
the surface as exposed in the walls of the highway. 

Q. Did you find anything in there to change your—did you 
find anything there different from the material exposed in the 
cut along the highway?—A. No, I think not. 
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Q. Did you find the same coating on the sand and 

436 gravel in those pits and in the exposures in the ravines or 
washes?—A. Yes. 

Q. Did you make any test of this gravel?—A. No. I made no 
tests—that is, laboratory test, I made none. 

Q. For what reason?—A. That was not a part of my duties. 
Q. Well, if you had found—if you had come to the conclusion 
this gravel was of such a character it might possibly be used for 
construction purposes would you have made such a test or 
recommended such a test be made.—A. I would have recom¬ 
mended a test. 

Q. Did you make any recommendation?—A. No. 

Q. And for what reason?—A. Because I didn’t deem the 
material suitable. 

Q. From your experience in handling concrete what have you 
learned with respect to the effect of an adherent coating of lime 
upon sand and gravel? 

Mr. Martin. I object to that as leading and suggestive—the 

witness hasn’t mentioned an adherent or coating of lime- 

Mr. Lantz. He said it was coated. 

Mr. Martin. He didn’t say what with. 

A. I have had no direct experience using that type of material 
in concrete. Our specifications, however, require the concrete 
aggregates be entirely free of coatings, either limed or clay, 
and for that reason I would believe that material 

437 not according to our specifications, and not suitable. 
***** 

473 Fred Berry 

DIRECT EXAMINATION 

***** 

487 Q. Well, is it suitable or unsuitable for concrete 
mixes?—A. For most concrete work it s unsuitable. 

Q. And for what reasons is it unsuitable?—A. Its got some 
substance—lime I should think—of course I am not an expert 
on that—but it has some adhesions to the gravel that would 
prevent a good bond in the making of concrete so that after 
the concrete was mixed the cement would bond to this outside 
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material on the gravel all right, but that isn’t a substantial 
bond to the gravel itself. 

Q. Does that apply to all the gravel in this pit, or just to a 
certain part of it?—A. I should say the great bulk of it. 

Q. Did you ever handle any gravel containing an adherent 
such as this in any of your construction work, or in your com¬ 
mercial pit at Wenatchee?—A. No, it wouldn’t be acceptable. 
We have had it turned down, or we have had experience with 
it. 

Q. Do you know of any class of concrete work in which gravel 
of this kind would be acceptable?—A. Might be accept- 
488 able for the poorest kind of foundations but for any first 
class or second class work it would not be. 

Q. Would it be suitable for any construction in which dura¬ 
bility and the highest quality are required?—A. I wouldn’t 
think so, not according to my opinion. 

Q. Only for constructions of the most temporary char¬ 
acter?—A. Yes. 

Mr. Redpath. The last question is leading and I move to 
strike the answer. 

Q. Do you know of any market in the vicinity of Coulee Dam 
for a gravel of this character? 

Mr. Martin. The witness has not shown himself to be quali¬ 
fied to give any market information.—A. I don’t know of any 
such market. 


509 


F. A. Banks, Recalled 

* * « « 


512 CROSS EXAMINATION 

t « * • * 

516 Q. Now, appropriation has not been made for the 
high dam. you say?—A. That's right. 

Q. And it is on that aspect merely—the full development or 
greater project which in all probability will be passed, or may 
not be passed as Congress sees fit.—A. That’s right. 

Q. Now, with respect to this unit—it will require sand and 
gravel, will it not?—A. The high dam? 
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Q. Yes.—A. Yes sir. 

Q. And if this sand and gravel is suitable it could go into the 
high dam without violating any of the rules of evidence touch¬ 
ing its use in the low dam.—A. I don’t quite understand your 
question. 

Q. Let’s assume that no one may, in the condemnation pro¬ 
ceedings take advantage of the condemnation project itself, but 
the proximity of this claim to the high dam, if it were proper and 

suitable-A. Oh, its physically possible. 

Q. It would be available for that purpose.—A. Yes, it is 
close to it. 

517 Q. Now that is one of the projects that would render 
this deposit available and furnish a market for it, 
wouldn’t it?—A. No, sir. 

Q. Why wouldn’t it?—A. Because our specifications won’t 
permit us to use it in it. 

# * * * « 

522 Joseph H. D. Mackin, a Witness for Claimants 

* # * * # 

550 CROSS-EXAMINATION 

* * » » • 

554 Q. As a matter of fact, Dr. Mackin, you don’t know 
whether or not this gravel and sand, of whatever pro¬ 
portions there are there, is of value, do you?—A. I don’t know 
whether it is valuable for building any concrete works. I am 
involved in describing the extent of the gravel, not of its prac¬ 
ticability or use. 

Q. You don’t know whether it has value, or not?—A. I have 

never—I don’t know anything about it. 

• * * « • 

559 RE-CROSS-EXAMINATION 

• # * * * 

563 By Mr. Galbraith : 

Q. As a matter of fact, that is covered by an air field, 
is it not, a landing field?—A. An air field is there, and the air 

field is cut in the overburden. 

* * • § * 
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580 Lawrence Ragan, a Witness for Claimants 

DIRECT EXAMINATION 

* # * * * 

586 Q. What did Mr. Underwood say?—A. Well, it seems 
to me, if I remember, Mr. Underwood said “well, had 
we gone thru with this contract we were endeavoring to 

587 close with you this morning, Mr. Seaton, it would have 
been valueless to us anyway, in as much as you have no 

title to this sand and gravel under your type of homestead. 

• • » » » 

588 Ed Neery, a Witness for Claimants 

DIRECT EXAMINATION 

* • » » « 

597 Q. Showing you what will be marked Claimants’ ex¬ 
hibit “G”, those are the material you picked up?—A. I 
picked those rocks out of the stock pile bins they have used 
sand and gravel out of for the piers—one of which is now fin¬ 
ished and the other in the course of completion in the Columbia 
river. 

Mr. Redpath. I offer in evidence Exhibit “G”. 

Whereupon the offer of Claimants’ identification “G”—rocks 
—in evidence noted. 

Q. Does there appear to be cn those rocks a coating?—A. On 
two of them there is—a little coating on each one—the light 
colored part is the lime coating on that rock—and also on this 
one—there were several others—several large ones I didn’t have 
room for—I would say I could pick up quite a few of the rocks. 

Q. Is that rock fairly similar to the material you observed 
on the Sand Hill Mining claim?—A. In my opinion its the same 
body of material. 

* * # * * 

600 CROSS-EXAMINATION 

By Mr. Lantz : 

Q. Did you make any test of the gravels on that property 
before you had decided—I believe you had decided at 

601 one time to move your plant over here?*—A. I didn’t say 
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I had decided to move it—I said I would move it if the ground 
could have been obtained. 

***** 

603 Q. In making your investigation did you look into 
the matter of market for the material—I presume you 
did?—A. Well, it is generally known, and has been for some 
years, there is a prospective market there. 

Q. What would be that market?—A. Well, they built and 
are building all around the country right now’—roads and build¬ 
ings and side walks. 

Q. What kind of structures are going up in that vicinity, or, 
presumably, will go up there within the time you expected to 
furnish the sand and gravel?—A. What kind of structures? 

Q. Yes, what kind of structures did you expect to furnish 
sand and gravel for?—A. Houses and sidewalks and sewers and 
schools, offices, and everything else, I guess. Churches. 

Q. Where are those going to be?—A. Well, they are scat¬ 
tered all along the Columbia River there for about five miles. 
***** 

617 Q. Now;, in getting the different pieces of rock that 
comprised your sample, Exhibit G, did you consider 

them representative of the material in the bin?—A. No, I 
wouldn’t say its representative of the entire material in the 
bin—the reason I picked those samples up pure and simply 
w’as to see if there was any of that gravel coated with 

618 lime coating, and I did find a few—and I found rocks in 
here that wasn’t what we call or consider good sand and 

gravel, or gravel. 

***** 

619 Kirk Johnson, a Witness for Claimants 

***** 

642 CROSS-EXAMINATION 

***** 

658 Q. Did they mention the fact to you it w*as intended 
to take gravel for that construction, perhaps, from 
Adrian unless they found proper quantity and character of 
gravel here?—A. No, I think w*e got that from the report of 
the reclamation bureau where they outlined all this gravel de- 
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posit—they outlined this one we were looking at and one at 

Adrian and one at Hartline, and that’s where we got that. 

***** 

781 F. A. Banks Recalled for Further Cross- 

Examination 

***** 

783 Q. Will you identify that, if your can, and tell me 
what it is.—A. Specifications No. 610-D by U. S. De¬ 
partment of the Interior, Bureau of Reclamation, Special Speci¬ 
fications and Drawings—Construction of Piers—Grand Coulee 
Bridge—Coulee Dam Project, Washington. 

***** 

784 Q. Now, will you please read—please carefully read 
paragraphs 36 and 3700—Sand and Gravel.—A. You 

w’ant it all read? 

Q. Yes, please. 

785 Number 37: Broken Rock or Gravel 

***** 

* * * The broken rock or gravel shall be hard, dense, 

durable, uncoated rock fragments, free from injurious amounts 
of soft, friable, thin, elongated or laminated pieces—alkali, 

organic or other deleterious matter. 

***** 

793 Donald Leslie Underwood, A Witness for Claimants 

DIRECT EXAMINATION 

***** 

795 Q. Now will you tell us the circumstances of visiting 
Eastern Washington for the purpose of locating a sand 
and gravel pit—if you had any such purpose?—A. Yes, I was 
over in Eastern Washington on a vacation. 

Q. When?—A. Well, now, I would say either the latter part 
of September, or the early part of October, 1933, and I wss 
looking over the ground close by what is known as Coulee Dam 
site for a place—location for business, and having the exper¬ 
ience in our own locality I figured we might establish a general 
Builders Supply Company—supply lumber and building ma¬ 
terials, including concrete products: 
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Q. With that idea in mind what investigation did you make 
of the territory over here at Coulee Dam, or around 

796 Eastern Washington?—A. At that particular time my 
stay here was very short. I looked for sand and gravel 

deposits. I did see one or two small deposits and later made 
an investigation or search for sand and gravel deposits. 

Q. Will you come now to the immediate circumstances of 
locating the Sand Hill Mining claim of which you are one of 
the locators?—A. Yes. I had talked about locating sand and 
gravel as a mineral with these other locators, and I inveigled 
Mr. Pettijohn to come with us, and with power of attorney 
of the other locators we came over to the vicinity of the Coulee 
Dam and outside of what—not exactly term it vicinity of 
Coulee Dam—and other places up and down the river searching 
for sand and gravel deposits. Crossing the river we searched a 
little distance north—we noticed an outcropping of sand and 
gravel in a road cut and w T e endeavored to find out who owned 
it, and after inquiring we found out Mr. Seaton was supposed 
to own this sand and gravel. After waiting about an hour we 
met Mr. Seaton, and I talked with him- about the sand and 
gravel, and I explained to him I was interested in the pur¬ 
chase of a lease of sand and gravel deposit, and right then and 
there I offered him, I think 6# per cubic yard for sand and 
gravel that would be sold on any Public Works program, and 
80 per cubic yard for anything sold for private purposes. Well, 
he said he would rather go up and talk to a friend of his who 
might give him some advice, Mr. Julius Johnson, who lived 
in Almira. Mr. Pettijohn, Mr. Larry Ragan, Mr. Sam Seaton 
and myself came to Almira that evening, and we 

797 tried to find Mr. Johnson, but we stayed in this vicinity 
as a matter of fact I think we stayed in Hartline—that 

night, and met Mr. Johnson in the morning. I had already 
talked with Mr. Johnson relative to a deposit he had on some 
of his property, and I had submitted him the same proposition. 
So Mr. Seaton, myself and Mr. Pettijohn interviewed Mr. 
Julius Johnson in his office at the bank—discussing this par¬ 
ticular agreement—the proposition I had submitted to both 
of them—Somehow the question of sand and gravel was brought 
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up as to its particular character—what you might classify as a 
certain kingdom—and I then told him I always thought sand 
and gravel was in the mineral kingdom, and should be classified 
as a mineral, and some time in the past I had read it or heard 
of sand and gravel, not exactly sand and gravel but building 

stone being used as a mineral. 

• * * * * 

799 Q. What if any conversation occurred after that 

800 with Mr. Seaton about it?—A. I turned to Mr. Seaton 
and told him “Well, Mr. Seaton, you have heard Mrs. 

Salisbury’s statement on this, and if I had entered into a con¬ 
tract with you or Mr. Johnson in his property the contract 
would undoubtedly have been invalid,” and I told him “Its 
open for staking and I might possibly stake it.” 

• # * « « 

803 Q. WTiat now did you do in the nature of making 
location of a sand and gravel mining claim—what did 
you do to make the location of Sand Hill Mining claim?—A. 
Well, we dug a cut in the slope of the bank—placed a large 
post therein, which we termed the point of discovery. Placed 
a post at what we termed the point of beginning—one at each 
corner and a considerable amount in between the corners. 

Q. What kind of discovery did you make—what did you dis¬ 
cover, and in what quantity, if any?—A. We discovered sand 
and gravel which all over the face of that whole district is ap¬ 
parent. 

Q. Are there any outcroppings of sand and gravel on your 
claim?—A. Its visible with the eye. 

• * * * * 

819 Q. Have you examined any of the sand and gravel 
deposits along the Columbia in that vicinity to notice 
whether the gravel contained any white coatings such as you 
found on Sand Hill?*—A. Yes sir. 

Q. What ones?—A. I investigated Shaw’s deposit which is 
located eight or nine miles up the river. 

Q. From where?—A. From the dam site. 

Q. Did you notice to what extent, if any, the sand and gravel 
in that deposit was of the same general character and had the 
same kind of coating?—A. Yes, I did. Representatives of 
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the Government were making an extensive investigation of that 
deposit by putting down a series of test holes, and I saw’ the 
aggregates that came out of the holes, and it w’as likewise lime 
coated—the same as ours. 

Q. What other deposits do you know" about that had the same 
character of coating?—A. The deposit at Adrian, the deposit at 
Hartline, and a small amount of it on a site that we 
820 staked as Sand Hill No. 2. 

Q. In connection w’ith Sand Hill claim No. 3 did you 
have such claim immediately south of and adjoining Sand Hill? 
—A. We located a claim there. 

Q. Did you subsequently abandon it or did you do any wrork 
on it?—A. Yes sir, without doing any work on it. . 

Q. Did you have one still further down?—A. Not in that 
vicinity. 

* * * * * 


830 CROSS-EXAMINATION 

***** 

833 Q. Mr. Underwood, when did you first meet Mr. Sea¬ 
ton?—A. I testified to that. 

Q. Yes, I am asking you again.—A. I met Mr. Seaton, I 
think, somewhere along November 9, or 10 or 11th—I think it 
was somewhere about that approximately. It might have been 
the eighth of November 1933. 

Q. That was after you found out that the gravel which you 
found down there wras located on his land?—A. Not at that 
time. He had stated it was. 

Q. Did he state that to you the first time you met him?—A. 
He stated a portion of that was on his property. 

Q. Where did you meet him at that time?—A. Dowm by the 
ferry on the east side of the river. 

Q. What was the conversation between you and Mr. Seaton 
at that time?—A. My conversation was I asked him who 

834 owned the sand and gravel in the cut outlined up there, 
and he said he did. 

Q. What else was said at that time?—A. I told him I had 
been looking for sand and gravel for some time. That I was 
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willing to make him a proposition on his sand and gravel, and 
right there at that time, I believe, I showed him an agreement 
I had drawn up with Mr. Julius Johnson on another piece of 
property and offered him the same proposition. 

Q. You had prior to that time conferred with Mr. Julius 
Johnson as to his sand and gravel?—A. Yes. 

Q. When did you confer with him?—A. Well. I had been in 
the Land Office in Spokane, and I was checking up on an area of 
ground I had passed—that. I would say was in October, an area 
we later staked as Sand Hill No. 2. if I am correct. I checked 
the description on that property and a party by the name of 
Cabbage owned it and later transferred it to Julius Johnson, 
and that’s how I met him. 

Q. Yiu tendered a contract to Mr. Seaton at that time?—A. 
No, I didn’t tender a contract to Mr. Seaton. We discussed 
the contract. 

Q. That was with reference to the deposit on his home¬ 
stead?—A. On his Stock Grazing Homestead. 

Q. Well, what, if anything, did Mr. Seaton decide to do 
835 about it?—A. Mr. Seaton said he would like to get a 
little advice about it, and give it additional considera¬ 
tion, so we told him—he mentioned Julius Johnson, and we 
drove from there up to Almira and the following morning we 
met Mr. Johnson. 

Q. What, if anything, was said at that conference? Was Mr. 
Seaton present?—A. Yes, Mr. Seaton was present. 

Q. What was said at that conference?—A. Well, the agree¬ 
ment I had madde for Mr. Johnson was discussed, and Mr. 
Johnson turned it down—that discussion mainly was with Mr. 
Johnson. 

***** 

846 Q. Mr. Underwood, you testified to a conversation 
you had with George Johnson of the Western Construc¬ 
tion Company.—A. I never testified as to any conversation 
with George Johnson of the Western Construction Company. 

Q. Did you have a conversation with him one time in regard 
to the gravel?—A. Yes, I called at Mr. Johnson’s office while he 
was figuring on the plans—I read a copy of the same specifics- 
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tions as were presented in this court—and I likewise in a rough 
estimate figured the whole job in his office. 

Q. What job?—A. The construction of the bridge piers. 

Q. Did Mr. Johnson have a contract for those piers at that 
time?—A. No, he did not. 

Q. What was the purpose of your conversation with Mr. 
Johnson?—A. I was selling my own product of lumber—mill 
work and so forth—I furnish Mr. Johnson and Western Con¬ 
struction Company and any of his other companies he has been 
associated with plenty of material, and that is my business. 

Q. Did your conversation have anything to do with the 
gravel?—A. Yes, sir. 

847 Q. What was said about the gravel?—A. I asked him 
about the gravel that was going in there and he showed • 
me the plans and I read them myself, and I think close to the 
back page of those specifications the sum of the gravel required 
for this job was therein noted, and I asked him about the proc¬ 
essing of this sand and gravel and told him we intended to put 
a plant in there a long time ago and I told him I had talked, I 
believe with Mr. Neery, and Mr. Johnson about the installation 
of a plant and a processing plant, and he told me that in the 
specifications it was stated he could get the sand and gravel 
for nothing. 

Q. And did you reply to Mr. Johnson’s statement that he 
could get the sand and gravel for nothing?—A. I can’t remem¬ 
ber—but I talked to Mr. Johnson after that. 

Q. When did this conversation with Mr. Johnson occur?— 
A. Which conversation do you mean? 

Q. The conversation about the gravel.—A. About the 
gravel. I think that conversation—I can’t give you the definite 
dates but it was prior to the letting of the contracts of the bridge. 

Q. Was it before or after you made your Sand Hill location 
No. 3?—A. Before we made Sand Hill location No. 3—it was 
after we made Sand Hill location No. 3. 

Q. Then at the time you had this conversation you had a 
location which covered the dam site to the east side of the 
bridge?—A. No, we didn’t. We had given that up. That’s 
Sand Hill No. 3—we had given that deposit up. 
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848 Q. Did you not tell Mr. Johnson that if anybody else 
tried to put in a gravel plant on the east bank you would 
cause them to be served with an injunction?—A. No, sir; I 
can’t remember those words. 

Q. Or words to that effect?—A. No, sir. 

Q. Didn’t you state to Mr. Johnson at that time you owned 
all the gravel on the east end of the bridge and you intended 
to put in a washing plant?—A. I never told him I owned all 
the gravel—I told him we had filed a claim, and even at that 
time I told him our case—the case of part of our claim was 
under condemnation, and that we couldn’t put in a plant. 

Q. Was that after the condemnation suit had been filed?— 
A. I imagine so. 

Q. You don’t recall the date?—A. No, I couldn’t. 

Q. Didn’t you quote him a price for gravel?—A. No sir. 

Q. Further refreshing your memory didn’t you quote him a 
price of SI.65 per cubic yard delivered?—A. No. I believe I 
told him what I thought we could produce sand and gravel for in 
that locality—I did quote Mr. Johnson for all the lumber he was 
going to use on that job so much per thousand. 

Q. But you didn’t quote him a price on the gravel?—A. Not 
that I remember. 

* * * # * 

854 Q. When did you first go in the vicinity of the dam 
site?* 

Mr. Martin. I object to that as repetition — you have been 
over it at least a dozen times on cross-examination. 

A. Oh, either in the latter part of September or early part 
of October, 1933. 

Q. What activities, if any, were going on there at that time? 
—A. I can’t say there was much, if any, activity, only I think 
the state had just prepared to start to do some core drilling. 

***** 

885 Mr. Redpath. This testimony is being taken pur¬ 
suant to a stipulation entered into between Ira Lantz, 
Special Agent of the Division of Investigation, Department of 
the Interior, representing the United States, and Winter S. 
Martin and Harry S. Redpath, attorneys representing D. L. 

492259—42-11 
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Underwood, et al., which is on file at the Land Office in Spokane, 
Washington, in which hearing dates were set at Seattle for Sep¬ 
tember 16,1938, before H. V. Abel, and at Olympia, September 
19,1938, before H. V. Abel, which stipulation has been modified 
due to the absence of a witness at Bellingham, Washington, 
and the Seattle testimony is being taken on September 19, 
1938. 

Mr. Lantz. Yes. 

Mr. Martin. Counsel stipulate this hearing shall be desig¬ 
nated “B” hearing and shall cover the testimony taken pur¬ 
suant to the present arrangement? 

Mr. Lantz. That is satisfactory. 

George Johnson, called as a witness on behalf of the de¬ 
fendants, being first duly sworn, testified as follows: 

Direct examination by Mr. Redpath : 

Q. Please state your name.—A. George Johnson. 

Q. What is your occupation?—A. Contractor. 

Q. Where do you reside, Mr. Johnson?—A. Right here in 
Seattle. 

Q. Are you in business for yourself or as a company?—A. As 
a company. 

886 Q. What is the company’s name?—A. Western Con¬ 
struction Company. 

Q. Did you engage in any business at or near the Grand 
Coulee Dam project?—A. Yes. 

Q. In the years 1933, ’4 and ’5?—A. Yes. 

Q. What year were you in business there?—A. 1934 and ’35. 

Q. What was the nature of your work?—A. We built two 
deep river piers. 

Q. That is in the Columbia River?—A. In the Columbia 
River. 

Q. That is the Western Construction Company?—A. Yes, 
sir. 

Q. And what title did you hold in that connection?—A. 
Partner. 

Q. Were you on the project?—A. Yes, I was there, I should 
say, ninety-five percent of the time, and I was also the one that 
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bought for the project, looked up materials, and so forth, for the 
project. 

Q. When did you commence work there, do you recall?—A. 
Some time the first of April, 1934. 

Q. Of what were the bridge piers constructed?—A. Of con¬ 
crete. 

Q. Where did you secure your sand and gravel for the con¬ 
crete construction of the piers?—A. We did secure our sand 
and gravel for the west pier from the Reclamation Service, 
which was hauled out of the main excavation. There was some 
excavation there at the dam site at the time, and 
887 where they ran into what they considered a strata of 
sand and gravel they took care of that and they piled it 
near the place there. 

Q. Did you have at the project there a washer?—A. Later 
on we had a washer up at the stock pile they had; but this mate¬ 
rial they had at the stock piles, however, they took a strata of 
gravel as well as a strata of clay, which was, the clay was pretty 
near impossible to get out of it afterwards. 

Q. Did you wash this stock pile?—A. Yes, we washed, I 
shouid think, about seventy-five per cent of our gravel from 
the stock pile they had. Later on we found it was much too 
expensive to work with the stock pile, so we moved our wash¬ 
ing equipment and took the gravel out of a bank where we could 
mine it without taking along the clay, so we mined it there 
after that. 

Q. What bank did you take it from?—A. We took it out of 
the—the dam site is the same side of the river as the deposit, 
only a little further up the river. 

Q. Do you refer to where Mason City is now?—A. Yes, that 
is it. 

Q. Do you know approximately how much sand and gravel 
you produced at this location?—A. Well, I should think we 
produced maybe a couple of thousand yards. 

Q. That is for the piers?—A. That is for the piers; and we 
sold some sand and gravel from that, also. 

Q. Do you recall about how much you sold?—A. Altogether 
it might have been about somewhere around five hundred 
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yards, I should judge, that we sold. We could have 
SS8 sold as much more, but we didn’t have time to fool with 
it. We were really interested in getting our job fin¬ 
ished ourselves, so we quit selling any more. 

Q. You produced there about two thousand cubic yards for 
yourselves for the piers?—A. For the piers, yes. 

Q. And then you sold about five hundred cubic yards?—A. 
About five hundred cubic yards. 

Q. Was that all that you produced?—A. That was all we 
could haul away from the upper deposit. 

Q. Did you produce any other?—A. We produced the bal¬ 
ance, as I just stated, out of the stock pile. 

Q. To whom did you sell the sand and gravel, do you recall?— 
A. We sold some to Arcorace. 

Q. Is that Felix Arcorace?—A. Yes. 

Q. Do you recall of anyone else except to him that you sold 
from this pile?—A. We sold some to the American Builder and 
two or three parties, but I forget their names now. 

Q. Would they be Crick & Kuney and Ragan & Swartz?—A. 
Yes, sir. 

Q. Do you recall what you received, the price for that sand 
and gravel?—A. We charged two and a half dollars a yard at 
our bunker. They did their own hauling. 

Q. I note you made an affidavit concerning this, Mr. John¬ 
son?—A. Yes, sir. 

Q. In your affidavit you say that you produced about 12,000 
cubic yards. Is that statement correct or is it incorrect, 
S89 as you recall it?—A. No, I think we produced a little 
better than 12,000 yards. 

Q. On my examination you told me that you produced 2,000 
yards for the piers and that you sold 500 yards. That would 
make 2,500 yards. Now how were these other 10,000, that is 
what we are interested in?—A. I might not have explained that 
correctly, but we first set up cur washer at the stock pile that 
the Reclamation Service had placed for us to use, and we 
washed approximately 10,000 yards. 

Q. You washed about 10,000 yards there?—A. From that 
stock pile, yes. Then we found it was costlier to work with 
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that on account of the clay deposit that was in it, so we hauled 
in from this dam site approximately 2,000 yards, see? 

Q. Where was that 10,000 used, where did you use that?— 
A. It was almost all used in the bridge piers. 

Q. In other words, 2,000 yards would not be sufficient for 
the bridge piers?—A. No. the bridge piers took about 12,000 
yards, and that actually was figured. Of course, we used some 
extra concrete there, but how much that was I wouldn’t say. 

Q. How long did you have your plant there, if you are able 
to say?—A. We had our plant there about nine months, I 
should judge. 

Q. That would be in 1934?—A. In’34 and the first part of’35. 

Q. Why did you move your plant? How did you happen to 
move your plant?—A. This stock pile that the Reclamation 
Service had piled up, that was laid right in the area where the 
contractor for the dam was going to put his machine shop, so 
that we had to move out and abandon that. I think 
890 toward the last we actually bought some sand and gravel. 

Q. Who did you buy it from?—A. From Bellingham, 
the one who had the sidewalk contract. 

Q. I don’t want to refresh his memory, but I could name who 
that was.—A. Dorsey. 

Q. Yes, Dorsey. A. Yes. 

Q. You bought some sand and gravel from Dorsey?—A. Yes, 
sir. 

Q. What did he sell to you?—A. Approximately 500 yards, 
I should judge. 

Q. Did you buy any from any other party except him, do 
you know?—A. No, I don’t think I did. 

Q. Did you know of his being in business—where was he in 
business there, at or near the dam site?—A. He was laying 
cement sidewalks on the engineer’s side of the river, in their 
station. 

Q. Is that across the river from where you were located?— 
A. I was building one pier on each side of the river. 

Q. Your west pier was-A. It was on the east side and his 

work was all west side. 

Q. Did he have a plant there, if you recall?—A. Yes, sir, he 
had a washing plant there. 
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Q. Do you have any knowledge of how much he washed, 
or did you see it?—A. No, it would be an estimate. Of course, 
he laid off all the sidewalk around there. 

Q. What would be your best estimate?—A. Yes, my best 
estimate would be approximately maybe about 10,000 yards, 
I should judge. 

Q. Do you know of any other parties to whom Mr. 

891 Dorsey sold sand and gravel outside of yourself?—A. He 
sold later on to Arcorace. He also sold to the Italian 

contractor, I recall, after we shut down on that. 

Q. Do you know of anyone else in the sand and gravel busi¬ 
ness at or near the Grand Coulee Dam?—A. Yes. There was 
another fellow that had a little washer. He was partly blind, 
and he was selling quite a bit of sand and gravel around there. 

Q. Do you recall where he was located?—A. He was first 
located up on the hill, and then he moved his plant down to the 
west side of the river. 

Q. By the west side, is that the side where Engineers’ Town 
is?—A. Engineers’ Town, yes. 

Q. That would be approximately the same place that Mr. 
Dorsey had been located?—A. Yes. And I should say he had 
sale for all his output, all his plant could put out, I think. 

Q. You say he w'as partly blind?—A. Yes. 

Q. You don’t recall his name?—A. No, I don’t just now. 

Q. Do you know where Mr. Dorsey secured his material?— 
A. Yes, he secured it on the east side of the river, up in the 
main excavation of the dam site. 

Q. That would b.e the cut for the dam?—A. The cut for the 
dam. 

Q. Was Dorsey there after you left?—A. Yes, he was still 
operating sand and gravel when we left there. 

Q. And this other man was operating also, you said?—A. 
Yes. 

892 Q. Was Dorsey in business with this other man you 
spoke of? Were they anyway partners or in connection, 

if you know?—A. No, I don’t think so. I think they were 
separate concerns. 

Q. Did you know Mr. Underwood at that time?—A. Just 
slightly. I had met him before. 
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Q. Did you ever talk with him concerning sand and gravel?— 
A. Yes. 

Q. Do you know of his having a deposit or claiming a deposit 
in any of that vicinity?—A. Yes. 

Q. Did he discuss with you your use or purchase of that ma¬ 
terial?—A. Yes. When we figured the job—I think we were 
out at the job, my son and I were out to the Coulee Dam and 
looking around there for sand and gravel. The specifications 
for the bridge piers said that sand and gravel could be obtained 
near the east end of the bridge, and we looked near the east 
end of the bridge, and of course we found a sand and gravel 
bank, which no doubt was referred to in the specifications. 
That was right alongside of the road. It was where the road 
is cut through there. It was cut down into a bank there. And 
we borrowed a shovel and went into the bank, examined the 
gravel, and we thought this was the place to get ahold of the 
gravel. Then when we got back to Seattle Mr. Underwood 
came into our office, and we discussed—we found out then that 
was Mr. Underwood’s property. So we asked him then what 
the gravel could be produced for and put to our job, and so 
we in making up our bid, we used his price for sand and gravel 
in relation to our bid. 

* # * * • 

895 Cross-examination by Mr. Lantz: 

Q. This bridge that you had a contract to build the 
piers for, that is a highway bridge, is it, across the Columbia 
River?—A. Yes, sir. 

Q. At Grand Coulee?—A. Yes. 

Q. Was that bridge built by the State or by the United States 
Government?—A. That was built by the United States Gov¬ 
ernment, Reclamation Service. 

Q. And you entered into a contract with the United States? 
—A. Yes. 

Q. And that contract contained certain specifications as to 
the quality of the sand and gravel that was to be used in the 
construction, did it not?—A. Yes. 

Q. Do you have that contract with you?—A. No. 



166 HAROLD L. ICKES VS. DONALD L. UNDERWOOD ETT AL 

Q. Do you recall what that contract specified as to 

896 the character of the sand and gravel?-—A. Yes, it was 
the regular Government specifications. 

Q. What did it say about the quality of the sand and gravel 
that was to be used in the piers?—A. It gave the certain engi¬ 
neer’s standard to follow. 

Q. You don’t recall the language of the contract?—A. No, 
because that would be impossible to remember. 

Q. Was there anything said in the contract as to where that 
sand and gravel was to be obtained?—A. Yes, it said—I don’t 
remember now the distance, but we were approximately ad¬ 
vised. It said at the east end of the bridge, from the east end 
of the bridge. 

Q. You don’t remember the distance?—A. It just gave the 
approximate distance from the east end of the bridge. 

Q. What was that approximate distance?—A. I presume it 
was maybe about 500 yards, or something like that, but I can 
get it from the specifications, if you wish. 

Q. I think that would be material, but I think we may be 
able to get a copy of that from the files of the Reclamation Ser¬ 
vice at the Coulee Dam.—A. Yes. 

Q. This deposit of Underwood’s, how far is that from the 
bridge piers?—A. When I came there, from the directions that 
it gave in the specifications, I walked right east and then fol¬ 
lowed the road northeast from the piers there, and I came right 
onto a bank, and I thought maybe that was the place. It was 
in plain view, an outcrop on the side of the road. 

Q. You were not shown a place where you could get gravel 
by any person connected with the Reclamation Service 

897 at that time?—A. No, at that time, no. 

Q. So you walked down to this place where there was 
some sand and gravel exposed along the side of the road?—A. 
Yes, that is it. 

Q. North of the bridge piers?—A. That is it. 

Q. And you don’t know the distance, you didn’t measure the 
distance?—A. No, I didn’t measure the distance. It was a 
short walking distance. 

Q. But you thought from the distance that it came within 
the distance of the contract?—A. That was how I looked upon 
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it, that this was the place, when I saw that bank. I thought 
this was the place. 

Q. That was before they began any excavation for the dam?— 
A. Yes. 

Q. How was it that you took sand and gravel from the exca¬ 
vation made by the Reclamation Service at the dam site?—A. 
In the meantime, between the time I was there and looked at 
the job to figure it and the time we came there to start opera¬ 
tions the engineers had provided to bring the gravel right into 
my front yard, you might say. That is they hauled in the sand 
and gravel stock pile. 

Q. So they just made you a present of that gravel, didn’t 

they?—A. They were excavating anyway, and- 

Q. Did you pay them anything for that gravel?—A. No. 

Q. And you were permitted to take that gravel where they 
left it?—A. That is it, yes. 

Q. Near the place where it was to be used?—A. Yes, sir. 

***** 

898 Q. How many yards of material did you wash out of 
that stuff that was dumped near the place where the 

piers were built?—A. I should judge about ten thousand yards. 

Q. And after that, where did you get your material?—A. Got 
it out of the main excavation, from the main dam. 

Q. That was thrown away, was it?—A. Oh, yes, that was 
thrown away, yes, sir. 

Q. And did you have to haul it down yourself?—A. Yes. 

Q. Do you know how far you hauled it?—A. Well, that was 
about a mile, I should judge. 

Q. Do you know what it cost you to haul that per yard?—A. 
I presume it cost me about fifty cents a yard to haul it. 

899 Q. That is haul it down the river?—A. Yes, haul it 
down the river. 

Q. And how much did it produce then?—A. About 2,000 
yards. 

Q. And the Reclamation Service didn’t make any charge to 
you for that material from up there?—A. No. 

Q. You got that for nothing?—A. I got it for nothing in the 
bank, yes, because they were going to excavate it out, anyhow. 
Q. In taking this contract and figuring on it you said that 
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you took into consideration this deposit of gravel which you 
afterwards found was claimed by Mr. Undemood, is that 
correct?—A. Yes. 

Q. What plan, if any, had you made for the treatment of that 
gravel? Were you to take it in the bank and wash it or buy 
it at so much per yard at the pit?—A. We were to buy it at so 
much a yard, washed and delivered to our mixing plant. 

Q. And what was the figure that you had determined upon 
then, what were you to pay for this?—A. I think that that was 
something around—I think it was $2.60 a yard, if I remember 
right, $2.60 a yard. 

Q. But you decided not to do that, or to set up your own 
washer, didn't you?—A. You see, at the time when we were 
ready to go ahead with the building of the piers I conferred 
with Mr. Underwood and told him we had the contract, and 
so forth, and then he told me that this gravel business was all 
off, that the property was condemned on him or taken away. 

Q. At any rate, the result was that you set up your own 
900 gravel washer then and washed it yourself?—A. That 
is it, yes. 

Q. What did it cost you to wash this gravel?—A. Well, to 
wash the gravel there, that was quite an inexpensive operation; 
but to get rid of the clay chips out of it, that went beyond any 
figures that we should have paid. 

Q. You can just answer my questions without going into too 
much detail. Do you know how much it cost you by the yard 
to wash the gravel that was used for the bridge piers? Just 
tell us.—A. What was produced from the stock pile cost us 
around, I presume around a dollar and a half to two dollars a 
yard for washing. What we hauled in cost us about fifteen 
cents to wash. In other words, when he had eliminated the 
clay out of it, it was just the cost of the water, and we used 
a slack lime bucket, a bucket in the hopper, and that was all 
the operation there was to it. 

Q. You had contemplated paying Mr. Underwood $2.60 per 
cubic yard for the washed gravel, delivered where it was to be 
used at the piers?—A. Yes, sir. 

Q. But you set up your own washer and washed some of the 
gravel that was excavated, about 10,000 yards?—A. Yes, sir. 
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Q. And that cost you how much, would you say, per cubic 
yard?—A. After we had a washer up I should judge it cost 
us about a dollar and a half a yard to wash it, but that price 
varied because the—in other words, the best of this deposit was 
on top of the stock pile and the deeper we got in the stock pile 
the more clay we got, and finally it got beyond all cost and we 
had to abandon that plant or to buy it and haul it away. 

901 Q. You found that it was not worth while, that is the 
idea?—A. We found that it would be cheaper to mine it 

ourselves. Taking it out of the bank we took the clay with it, 
you see. 

Q. So you then went to the gravel that had been excavated 
for ^he main dam about a mile up the road and would haul it 
to your washers?—A. That is it. 

Q. And wash it at a cost of about fifteen cents a cubic yard?— 
A. Yes, sir. 

Q. And the hauling cost about fifty cents?—A. About fifty 
cents a cubic yard. 

Q. And then this material that you sold, as you testified, to 
those different persons at an average price of near $2.50 a yard, 
that was the same material that you used in building the bridge 
piers, was it?—A. Yes, sir. 

Q. And came from the same place?—A. Oh, yes. 

Q. And was washed by you with the same washer?—A. Oh, 
yes. 

* * * # * 

902 Q. I believe you testified on direct examination that 
there was a great deal of gravel of that character along 

the river; is that correct?—A. Oh, yes, there is quite a bit of 
gravel along that river, especially on the east side. The west 
side—I don't think the west side has any gravel deposit, and 
the gravel deposit I think—I don’t think there is a gravel de¬ 
posit above the dam site. Where the river turned away it 
laid off a gravel bank on the east side of the river that possibly 
is two or three miles long, maybe longer, about the same thing 
whether you go a half mile up or down the river, it is the same 
deposit. 

Q. Plenty of gravel there?—A. Yes. 
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938 Joseph Hoover Mackin, a Witness for 

Defendants 

direct examination 

* « * * * 

939 Q. Do you know the physical location of the Sand Hill 
claim concerning which you testified at the first hearing 

at Almira in this case?—A. Yes. 

Q. Did you at that time, or have you since, learned of the 
location of what it known as the Brett Sand & Gravel Pit?—A. 
At that time I knew of the location of it. 

Q. Will you briefly describe the physical proximity of each 
to the other with respect to the nature of the land and the height 
and how they occur?—A. The Sand Hill claim is a terrace on 
the east side of the Columbia Valley, about one mile north of 
the Coulee Dam area. That terrace stands several hundred 
feet above the present level of the river. The terrace is over¬ 
looked by the Brett sand and gravel deposit, which is 

940 immediately adjacent to it, higher up on the east valley 
side, several hundred feet above the level of the Sand 

Hill claim. 

Q. How far, physically, is the distance between the east line 
of the Sand Hill claim as you remember it and the west line of 
the Brett pit? Just give us an approximation, if you can, 
only.—A. The lines are not clear in my mind, but the two de¬ 
posits, I would say, are approximately a quarter to a half mile 
apart. 

***** 

949 CROSS-EXAMINATION 

***** 

952 Q. Don’t we find all along the shores of that lake are 
extensive deposits of gravel?—A. Not in the north por¬ 
tion of the Coulee District. I haven’t seen gravel there, but 
what I have seen was mostly silt and sand in the northern 
Coulee. 

Q. You found that not in the Coulee, but you found that at 
Soap Lake and south of that?—A. Yes, sir. 

Q. And on then to Quincy?—A. From Quincy to Soap Lake 
is gravel and sand and silt, nothing else. 
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Q. And as far south as Moses Lake?—A. On to Soap Lake, 
yes, and then on down to the Frenchman Hills is an immense 

area of sand and gravel. t 

* * * * * 

956 Q. I will limit that and ask you to state whether or 
not there is gravel in that area, whether there are de¬ 
posits of gravel in that area, leaving the question of its suita¬ 
bility for construction purposes to be determined?—A. In an¬ 
swer to that question, whether there are gravels in the area, 
and the statement is that there are. That leaves out com¬ 
pletely the matter of washing, and that kind of thing, proc¬ 
essing? 

Q. Yes, entirely.—A. Because that is not my province. 

* * * * * 

964 “State of Washington, 

County of Whatcom, $$: 

H. P. Dorsey, being first duly sworn on oath, deposes and 
says: That he is the H. P. Dorsey who did business at die Coulee 
Dam as H. P. Dorsey Company. That he has a place of busi¬ 
ness at 2006 State Street, Bellingham, Washington. That he 
had a sand and gravel producing plant at the Coulee Dam for 
a period of about nine months and took his plant out of Coulee 
Dam zone in about September, 1935. That he produced and 
sold about 10,000 cubic yards of sand and gravel to various 
contractors and users of concrete and sand and gravel at Mason 
City and Coulee Dam area. That he sold some to Johnson; 
Bureau of Reclamation; Ryberg & McCall; Western Construc¬ 
tion Company; Earley and Clark; J. H. Pomeroy Company; 
Standard Oil Company and other contractors. That there was 
some coating of lime on the sand and gravel produced at the 
plant. That Ridge was still engaged in producing sand and 
gravel in the zone of the Coulee Dam when he left. 

H. P. Dorset. 

* * * * # 

965 Mr. Redpath. It is stipulated between the parties that 
the depositions to be taken at Olympia, originally set 

for September 19, 1938, were continued by consent of both, 
parties to September 28,1938. 

Mr. Lantz. That is satisfactory. 
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Lars Langloe, called as a witness on behalf of the defend¬ 
ants, being first duly sworn, testified as follows: 

Direct examination By Mr. Martin: 

Q. State your name.—A. Lars Langloe. 

Q. You are at present employed in what department of the 
State of Washington?—A. The Department of Conservation 
and Development. 

Q. What is your profession, sir?—A. Hydraulic engineer. 

Q. Did you at any time have any professional connection 
with the Columbia Basin Commission?—A. Yes, I did. 

Q. Of what kind and when?—A. As field agent from April 
9,1918, until approximately June 1,1920. 

Q. During that time did you serve especially in your capacity 
as hydraulic engineer or in general engineering?—A. As hy¬ 
draulic engineer. 

# * * * * 

972 Q. Now with respect to the irrigation area covered by 
the pumping system, how does that briefly compare with 
the area to be covered by the gravity system?—A. It is smaller. 

Q. How about its territorial location?—A. It is substantially 
the same area, except that in the southeastern portion of the 
area the canal would be somewhat lower and, therefore, cover 
less land. It commands substantially the same area, except 
the acreage under the present proposed pumping system is 
smaller for two reasons. One is that it commands less land 
because of the elevation, the other is due to a more rigid land 
classification under the present plan than under our original 
plan. 

Q. Would you be able to give me a rough estimate of the ex¬ 
tent of the irrigable area of the pumping system as now con¬ 
templated, as far as you know, roughly speaking?—A. I 
roughly think of it as 1,200,000 acres in my own mind. That 
is roughly. 

***** 

976 Q. Now will you refer to the estimate for the pumping 
system? It was my mistake because I didn’t ask it first. 
That is the one that runs to Coulee City, or the south end at 
Grand Coulee?—A. On page 141 of the report we find items for 
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concrete in dams on the main canal, which refers to the two 

dams in Grand Coulee itself and to a dam at Bacon- 

Q. That has nothing to do with the main dam at all?—A. No, 
nothing to do with the main dam. 

Q. Two dams in Grand Coulee?—A. Yes, and a dam at Ba¬ 
con, which by the way is also in Grand Coulee. That is an 
item of 6,300 cubic yards. On page 143 of the report we find 
an estimate of the amount of concrete for canal linings, includ¬ 
ing the main supply canal and the east and west mains, to be 
2,486,384 cubic yards. On page 145 we find that the estimated 
quantity of concrete for tunnel linings is 318,996 cubic 
977 yards. That is also in main canal and to main laterals. 
Q. That does not include the sub-laterals?—A. No. 

Q. Proceed.—A. Then on page 147 we find that the amount 
of concrete estimated for inverted siphons or for piers for in¬ 
verted siphons is 302,514 cubic yards. On page 14S we find 
further items for concrete in siphon transitions to be 1,065 cubic 
yards and 1,887 cubic yards. That is apparently the sum total 
of concrete estimated on the pumping project. 

* * * * * 

1005 Bailey Tremper, a Witness for Defendants 

DIRECT EXAMINATION 

***** 

1006 Q. When did you first become connected with the 
State Highway Department?—A. In 1921. 

Q. Have you been with the State continuously since?—A. 
Yes, sir. 

Q. What present position do you occupy in the depart¬ 
ment?—A. Materials engineer. 

***** 

1023 Q. I don’t want you to go into an exhaustive study of 
this record, but does that report indicate anything to 
you or expose anything to you or demonstrate anything to you 
that would render the sand and gravel from the Sand Hill claim 
unfit for commercial use?—A. The main objection that they 
found to the material, as stated in paragraph four, under me¬ 
chanical analysis, that the pit run sand grading is not accept- 
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able. In other words, I would judge from the statement from 
a commercial standpoint there would be a considerably higher 

cost in order to make it well graded material. 

* * * # * 

1024 Q. Tell us about your own operations. Do you operate 
pits and do you buy sand and gravel for use on the high¬ 
way?—A. We operate pits to a very limited extent. Practi¬ 
cally all our material is purchased. 

Q. And with respect to your purchasing, will you tell us 

1025 the best of your recollection, without going into records 
and taking a lot of time about it, what the average price 

is that has been paid for the last few years for your sand and 
gravel aggregates in the bank? 

Mr. Lantz. You mean in the bank at the pit? 

Q. In the bank at the pit.—A. Do you mean what we pay 
for the privilege of taking the material out of there? 

Q. Yes, and by the way, is that the method, the common 
method of yours in the purchase of gravel, or do you buy the 
land outright, in fee simple?—A. Both methods are used, ac¬ 
cording to which seems to be the best, the most advantageous 
to us at the time. 

***** 

1026 Q. Yes, surely.—A. They were frequently leased on 
the royalty basis. The prices for that range from two 

to ten cents per cubic yard, ten cents being an unusually high 
figure. 

Q. What would be a fair average within that price range?— 
A. Probably three or four cents, that would probably be a fair 
average as far as I know. 

***** 

1027 Q. Now I ask you to tell us just what part of the 
highway that is and how close to the Sand Hill deposit 
it is?—A. One was extended between Coulee City and 

1028 Coulee Dam. I don’t know how far the Coulee Dam 
is from your project. 

Q. Between those two points.—A. Yes. 

Q. Let me interrupt to ask if you have at the present time 
constructed a highway from Coulee Dam down to Coulee 
City?—A. Yes, that is a part of the State Highway system. 
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Q. Is that highway built entirely for two-way use?—A. Yes, 
it is. 

Q. Suitable for the hauling of sand and gravel over it in truck 
load lots?—A. Yes, sir. 

Q. And would be available for that use?—A. Yes. 

Q. Or any trucking enterprise?—A. Yes, within the regular 
regulations as to load. 

Q. All right. Now the next.—A. The second contract in¬ 
volved material for between Coulee City and Coulee Dam. 
Then another contract is between Brewster Bridge and Bridge¬ 
port. 

Q. How far is that from the Coulee Dam, roughly speak¬ 
ing?—A. I don’t even remember that without a map. 

Q. By the way, I will ask you if you can supply us with a 
map for comparison of the state highways, if you have that?— 
A. Yes. If you will excuse me a minute I will bring one down. 

Q. Yes. Bring down two, will you, please? 

(Witness leaves and returns with maps.) 

A. I can answer your question now. 

Q. Yes, please.—A. The Brewster Bridge to Bridgeport 
project is between thirty-five and fifty miles from the Coulee 
Dam. 

1029 Q. The first one was between Coulee City and Coulee 
Dam?—A. Yes. Of course one terminus of that section 
is at the Coulee Dam. 

Q. By the way, will you identify this map entitled, “State 
of Washington Highways, Department of Highways, Lacey V. 
Murrow, Director, 1938”. Is that the official map of your de¬ 
partment?—A. It is put out by the Department I don’t know 
if you would call it official. It is published by the Department 

Q. And it is a reasonably accurate portrayal of the things 
appearing on its surface?—A. Yes, sir. 

Q. And as to distances and things like that you are satisfied 
that it accurately locates them?—A. Yes, sir. 

Mr. Martin. Now you are testifying from that exhibit and 
we will offer it in evidence as the next exhibit in order of the 
defendants. 

492259—42-12 
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(Map in question marked by the Notary as Exhibit “Tremper 
B-2” and made a part of the record.) 

Q. Now go ahead.—A. I think I answered your question. 

Q. I asked you about the different projects.—A. Another 
project is between Coulee City and Soap Lake. That project 
would be between twenty-five and forty miles from Coulee Dam. 

Q. Take the next one.—A. The next project listed is between 
Bridgeport and Coulee City. Bridgeport is about thirty-five 
miles from the Coulee Dam and Coulee City is about twenty- 
five miles from the Coulee Dam. 

Q. Does that make the other end, the Bridgeport end, 

1030 further by twenty-five miles plus thirty-five miles, or is 
it triangular?—A. It is a triangle, with Bridgeport, 

Coulee City and Coulee Dam being the three- 

Q. Just about equi-distant?—A. Yes, just an equal distance. 

* # * * * 

1031 Q. Now with respect to the Sand Hill location at the 
dam, considering the site of the highway bridge, could 

we have hauled that ballast and competed with them, in your 
judgment?—A. I doubt if you could have competed econom¬ 
ically. 

Q. Considering the fact that our deposit is located near the 
Columbia River, -with ample water for use in processing, taken 
from the river immediately, and the whole project processed, 
brought to the processing mill by gravity flow, and considering 
the state of the road, we could have done that at some profit 
to ourselves?—A. Possibly for the portions close by, for the 
projects which terminated near Coulee Dam, it might have 
been possibly economical. 

Q. Those three on which several thousands of dollars were 
actually paid would have been within our range?—A. Portions 
of them would have been. 

* * * * * 

1032 Q. Is there a blank space on the map where it u’ould 

1033 be perfectly obvious to you that sooner or later there 
must be roads to meet traffic in there for the growing 

population? I mean to say, wouldn’t it appear more or less 
obvious? I don’t want you to speculate, or anything like 
that.—A. The State Highway system, with primary and sec- 
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ondary highways, in the vicinity of the Coulee Dam I would say 
is pretty well laid out to cover the needs. Some of the roads 
undoubtedly will have to be rebuilt, reconstructed to provide 
better transit facilities. 


CROSS-EXAMINATION 

***** 

1035 Q. Now with reference to the highway job that forms 
the subject of your letter, dated January 12, 1937, con¬ 
tract 1870 Coulee City to Coulee Dam, could you tell us 

1036 where the aggregates were obtained?—A. It was ob¬ 
tained, as I recall, from several pits located adjacent 

to the road at different points along the length of it. 

Q. Was there any difficulty in getting suitable aggregates 
along the road where that was built?—A. They were quite 
plentiful in that section. 

Q. Now Contract 1879, Coulee City to Coulee Dam, that is 
the same road, or a different section of the same road?—A. It 
is a different section of the same road. 

Q. Which section is it, the north or south section?—A. I 
couldn’t tell you without making reference to the record. I 
can find that. 

Q. I don’t think it is necessary to do that. Did you obtain 
the aggregates from pits along the road in that section, also?— 
A. Yes, sir. 

Q. Just the same as the other?—A. Yes, sir. 

Q. Now Contract 2063, Brewster Bridge to Bridgeport, 
where did you obtain the material for that road?—A. They 
were obtained from a pit somewhere adjacent to the road, 
within reasonable limits. I don’t recall the exact location with¬ 
out looking it up. 

Q. You wouldn’t say that it was more than four or five miles 
away?—A. I am quite positive it was not further than that 
from some point on the road. 

Q. And contract 2101, Coulee City to Soap Lake, where was 
that aggregate obtained?—A. That was obtained from one or 
more roadside pits. 
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Q. And contract 2195, Bridgeport to Coulee City, where was 
that obtained?—A. They were obtained from roadside 
pits. 

1037 Q. In all of these places mentioned was there any 
difficulty in obtaining suitable aggregate along the road 

or near to the place where they were used?—A. Not any 
great difficulty, there may have been some in selecting a suit¬ 
able place. 

Q. Do you know how much it costs, as a general thing, to 
transport gravel, that is a yard, per mile?—A. We generally 
estimate ten cents a cubic yard a mile. 

Q. Then the cost of the transportation would be a consider¬ 
able item in the cost of the gravel delivered in the place where it 
was to be used, would it not?—A. Yes. For a section of road 
of any length it is a very big item. 

Q. And, other things being equal, the pit that is nearest to 
the place of use would be the one that would get the contract, 
ordinarily?—A. Yes, it would. 

Q. And in a region where there seems to be a quite ample 
supply of gravel along the road, or near the road, pits situated 
a considerable distance, say from twenty to thirty miles, while 
they might have their bids considered, might they reasonably 
expect to get favorable action on their bids? 

Mr. Martin. I object as not proper cross examination. Be¬ 
cause when the witness is asked to go into that he must enter 
into the problem of the ability of the producer to produce sand 
and gravel on a mass production basis that might far outweigh 
the difference between the expense to the small producer oper¬ 
ating at a wayside plant that may be nearer. 

Mr. Lantz. Yes, that is recognizing that. 

Mr. Martin. The question does not recognize that, but asks 
for the opinion of the witness under conditions that 

1038 eliminate that, and I submit it is not fair or proper cross 
examination. 

Q. I will permit Mr. Tremper to answer it the way he wants 
to.—A. What is the question? [Question read.] 

Mr. Martin. I want to add to my objection, further, that 
whether the sand and gravel used was to be washed and proc¬ 
essed could not be- 
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Mr. Lantz. The question assumes that the quality in the 
gravel was equal- 

Mr. Martin. I want to add further to my objection that the 
question is not proper cross examination because it is not based 
upon proper premises, that is to say the testimony that has 
gone before. There is lacking the question of whether the 
witness is referring to processed sand and gravel, whether it had 
to be excavated from below the surface, or whether the gravel 
was free, and all the elements that go to make up the condition 
of sand and gravel. Those not being present in the question, 
I object to it as unfair cross examination. 

Q. I will say in connection with that question it is assumed 
that the gravel in the several cases would be from pits which 
met all the required specifications.—A. I would say as to that, 
in line with the testimony I have given just previously, that 
the producer at a distance of twenty-five or thirty miles would 
be at the same disadvantage in competing with the producer 
who would be located much closer to the project. 

* # * * * 

1040 Recross examination by Mr. Lantz : 

Q. I want to ask one more question, each of the figures 
given here in this letter are the cost of processing and delivering 
the gravel and not the cost of the gravel itself in place?—A. It 
is the-cost of processing, delivering, placing it on the road and 
in some cases processing it on the road, such as rolling and 
pressing it, mixing it with dirt and things on the road. 

Q. And it does not include the cost of the gravel in the pit?— 
A. I don’t believe that in any of these instances it includes the 
material in the pit. 

* * * * * 

1049 Leonard Olive, a Witness for Claimants 

DIRECT EXAMINATION 

* * * * • 

1050 Q. From the records of your office did you list fourteen 
items of concrete pipe, sewer pipe and other pipe in this 

affidavit?—A. I did. 
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Q. Will you read those items please? 


A. Item No. 1 6” Sewer Pipe, 10,637 lineal feet, (a. .70_$7,445.90 

Item No. 2 S" Sewer Pipe, 1,197 lineal feet @ .85_ 1,017.45 

Item No. 3 10" Sewer pipe, 960 lineal feet @ 1.00_ 960.00 

Item No. 4 12" Sewer pipe, 1,767 lineal feet @ 1.05_ 1,855.35 

Item No. 5 6" Sewer pipe, on 6" wyes, 305 each @ 2.20_ 671.00 

Item No. 6 8" Sewer pipe, on 6" wyes, 50 each @ 3.00_ 150.00 

Item No. 7 10" Sewer pipe, on 6" wyes, 11 each @ 3.00_ 33.00 

Item No. 8 12" Sewer Pipe, on 6" wyes, 37 each @ 4.00_ 148.00 

Item No. 9 12" Sewer pipe, on 12" wyes, 2 each @ 4.00_ 8.00 

Item No. 10 36" manholes, 185 lin. feet @ 7.00_ 1,295.00 

Item No. 1112" Sewer Pipe in tunnel, 65 lineal feet @ $1.50— 97.50 

Item No. 12 8" by 8" Box Flume, 75 Lin. feet @ 50*- 37.50 

Item No. 1312" x 12" Box Flume, 190 lin. feet @ 65*_ 123.50 

Item No. 14 24" by 24" Box Flume, 142 lin. feet @ 1.00_ 142.00 


Total_ 13,994. 20 


1051 Q. Do you know where that pipe was furnished 
from?—A. It was furnished from the Columbia Pipe 
Company at Wenatchee. 

Q. Between the time that you were appointed City Clerk 
and the date of the affidavit of January 16, 1937, was any sand 
and gravel used in the streets of Grand Coulee?—A. About 300 
yards of sand and gravel were used on the streets of Grand 
Coulee. 

Q. Were any sidewalks placed?—A. That was for sidewalks 
and they wore put in at what we call the original town site— 
on B street, in other words. 

Q. Do you know the price paid, according to your records?— 
A. It was a dollar and a half paid for sand and gravel unwashed 
aggregate. 

Q. Can you give us the total amount paid?—A. Yes—that 
w’as five hundred and nineteen dollars. 

Q. That was up to and including January 16,1937?—A. Yes, 
up to and including January 16. 

Q. Now subsequent to that date you have continued to hold 
the position of City Clerk?—A. Yes. 

Q. Has other sand and gravel been used during 1937 and 1938 
subsequent to January 16,1937, by the city of Grand Coulee?— 
A. Yes, we used about five thousand two hundred and seventy 
yards. 
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Q. That would be in the total time?—A. In the total time, 
yes. 

Q. What was that used for?—A. That was used on the 
streets. 

Q. What did you pay for it? What did you pay for that ma¬ 
terial, do you know*?—A. That was donated to us. 

1052 Q. By whom?—A. 2,245 yards by the Government 
and the balance 2,825 w*e got from what is called the 
El Hydro pit. 

Q. Where is that?—A. North of Grand Coulee. 

Q. What did you pay for that?—A. We didn’t pay anything 
for that. 

Q. Does the City ow*n that pit?—A. No, sir. 

Q. Was it donated to you?—A. Yes. 

Q. By the owners?—A. Yes. 

Q. Do you know* who the owners were?—A. Well, Carter 
Howard had the contract at the time. 

Q. Who is he?—A. He promoted the towrn site of El Hydro. 

Q. He donated it because of that promotion?—A. Well, he 
donated it for the good of the country up there. 

Q. Was that sand and gravel furnished to the town of Grand 
Coulee w’ithout cost to the town of Grand Coulee?—A. With¬ 
out cost to Grand Coulee. 

* • * * • 

2055 Cross-examination by Mr. Lantz: 

Q. Was this Columbia Pipe Company at Wenatchee 
the nearest place wrhere you could purchase concrete pipe?— 
A. I believe it is. We probably may have gotten it in Spokane 
which would be about the same distance, but this pipe seemed 
to be just exactly w*hat we wanted at the price we could afford 
to pay, and w*e bought it from them. 

Q. It was cheaper for you to buy it than to make your own 
concrete pipe?—A. Oh, yes, absolutely. 

Q. There is no concrete pipe plant at Coulee Dam?—A. No, 
there isn’t. 

Q. Do you know of your own knowledge of other concrete 
pipe being used at the dam?—A. Well, I have seen a good many 
loads go by, that’s all—go past the office up there. 
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Q. You don’t know where they came from?—A. No, I don’t 
know where they came from. 

Q. And you don’t know for what purpose they were used?— 
A. No, I don’t. 

Q. You know it was brought in from the outside, though?*— 
A. Yes, I know it was brought in from the outside. 

Q. Now, this pit called the El Hydro pit from which gravel 
was donated by the owner to the city of Grand Coulee for street 
purposes, have you ever been at that pit?—A. Yes, sir. 

Q. Do you know anything about the amount of gravel in 
there?—A. No, I don’t. There is a big hill of it there, though ; 
lots of it. 

1056 Q. Do you know whether any gravel—of your own 
knowledge—whether any gravel was sold from that 
pit?—A. I believe there was some sold, yes, sir—that’s just 
hearsay. I know the pit was in a rough shape when the city 
hauled it out of there. There was a lot of rock in the way but 
the city cleaned that out and put it in nice shape so they could 
haul their’s out. 

Q. I believe you stated it was unwashed.—A. Unwashed. 

Q. You found it suitable for street purposes, did you?—A. 
Yes, we did. 

Q. You found it suitable for any purpose for which the city 
would need gravel?—A. Yes. 

Q. Where is this pit with reference to the city limits?—A. 
That is about—I would say—oh, close to half a mile—between 
a quarter and a half mile directly north of the city limits. 

Q. How far from the center of the city?—A. Well, that 
would be about a quarter of a mile more—possible three- 
quarters of a mile from the center of the city. 

Q. Did you have any difficulty in hauling from that pit to 
Grand Coulee?*—A. No. 

Q. Good road?—A. Yes, good road. 

Q. Downhill?—A. Downhill. 

Q. Do you know of your own knowledge whether there has 
been sand and gravel used for construction purposes in Grand 
Coulee other than that used by the city?—A. Oh, yes, quite a 
little used. 



HAROLD L. ICKES VS. DONALD L. UNDERWOOD ETT AL. 183 


Q. Do you know where that gravel was obtained?—A. I 
think some was obtained from the El Hydro pit, and a good 
deal was obtained—especially the sand—out toward Nes- 
pelem- 

* # * # # 

1058 RE-CROSS-EXAMINATION 
***** 

Q. Do you know whether he might have hauled it from the 
Government pit, or the Brett pit, on the east side of the river?— 
A. I know at different times—for instance, there was some pea 
gravel that was used on the hotel—I believe that was some 
gravel that was washed down here. 

Q. “Down here” what do you mean by that?—A. Possibly 
some that had been washed by the MWAK company. 

Q. At Mason City, or along the river somewhere?—A. I 
would say at Mason City at the gravel storage—that's just my 
impression—we didn't really care where he got it. 

Q. Do you know whether there are any sand and 

1059 gravel pits near Electric City?—A. Yes; there is one I 
know of out there. 

Q. What direction is Electric City from Grand Coulee?—A. 
About west. 

Q. How far is it?—A. Two miles, or two and a half miles, 
possibly. 

Q. Do you know of any sand and gravel having been hauled 
from that pit to Grand Coulee and used there?—A. Yes, sir, 
there has been some hauled from there. 

Q. Do you know of any other sand and gravel pits in the 

vicinity of Grand Coulee?—A. That's all I know of. 

***** 

1060 W. H. Miller, a Witness for Claimants 

DIRECT EXAMINATION 

* * * * * 

Q. Where do you live?—A. Grand Coulee. 

Q. How long have you resided there?—A. Well, a little over 
four years. 
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Q. You must have come there in 1934.—A. I think it was 
June, 1934, when I came there. 

Q. Had you been engaged in business in and about that 
locality?—A. I have in the past couple or three years. 

Q. What business have you been engaged in?—A. Well, I 
have been handling gravel, and fertilizer and top soil and a 
little sand, and have been digging basements, and things like 
that—just general kind of clean up work. 

Q. Do you have any trucks?—A. Yes, sir. 

Q. Do you do hauling?—A. Not exactly hauling—I haul soil 
and fertilizer and sand and gravel, things like that—no general 
hauling. 

Q. In January—January 16, 1937—you made an affidavit 
before a Notary Public concerning the sand and gravel you had 
hauled, did you not?—A. Yes sir. 

Q. Do you recall how much you said you hauled at that 
time?—A. Well, I figured around five hundred and fifty yards. 

Q. Where did you get that sand and gravel?—A. Most of it 
from Mason and company. 

1061 Q. What did you pay for it?—A. I really didn’t pay 
for it—the way I got that sand and gravel from the com¬ 
pany was—they built a post office, or something, up here—the 
people made arrangements with the company to buy gravel 
from them and pay them a dollar and a half a yard for it, and 
they paid me a dollar for hauling it. 

Q. You were paid a dollar for your work.—A. Yes. 

Q. Have you hauled sand and gravel since that time?—A. 
Oh, yes. 

Q. Have you any idea how much you have hauled since that 
time?—A. Gracious sake! that would be pretty hard to say— 

Q. Can you give us an estimate by weeks, months, or years?— 
A. That takes in quite a territory—When they built the fab¬ 
ricating plant the CBI give me a contract to haul the gravel 
to the fabricating plant—seems to me like I hauled 1.300 yards. 
They hired me to haul it at 25tf a yard—they furnished the 
shovel and made the arrangements for the gravel and every¬ 
thing up here at Electric City. After that I hauled about a 
hundred and fifty yards from the Government pit—that’s up 
here along the conveyor belt, and took up to the fabricating 
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plant—that I done myself—went up there and got it from the 
Government pit and took it over there. 

Q. Was that given to you or did you purchase it?—A. I called 
up about it and they give it to me. Then I hauled a little here 
and there for construction—but most of it come from Nespelem 
or up at this sand pile— 

Q. Have you ever bought any other sand and gravel from 
the Mason company?—A. Oh, yes, a little off and on. 

1062 Q. What did you pay for that?—A. Paid a dollar a 
yard, everything I got from there. 

Q. Where did you get it?—A. Up at the stock pile. 

Q. WTiere is that?—A. Right there at the conveyor—where 
its run over the conveyor to the stock pile right here in Mason 
City. 

Q. Is that washed?—A. All washed and screened—but I 
haven't bought any of it under the CBI because the CBI won’t 
sell, but I hauled a little. I hauled some to a gas station, and 
hauled some to the ‘Green Hut’, but they made arrangements 
with the company. 

Q. You were just paid for hauling.—A. Just for the hauling. 

* # * * # 

1063 Cross-examination by Mr. Lantz : 

Q. You are in the business of hauling, are you not?— 
A. Yes, perhaps you might call it that, or not. 

Q. I am asking you if you are in the business of hauling.— 
A. Well, hauling sand and gravel and fertilizer— 

Q. You are not in the sand and gravel business, are you?—A. 
No sir, not straight along. 

1064 Q. And none of these other persons you mentioned 
are in the sand and gravel business?—A. No, sir. 

Q. They are in the hauling business?—A. In the hauling 
business. 

Q. They haul sand and gravel when they have an opportu¬ 
nity?—A. Yes, sir. 

Q. Now, how much sand and gravel have you bought since 
you have been in business here?—A. You know I wouldn’t have 
any idea. 

Q. Well, you bought some, didn’t you?—A. You are not 
talking about rock—just sand and gravel. 
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Q. I am talking about sand and gravel—I said sand and 
gravel. 

A. Oh, I don’t know—I imagine I have bought from the 
Mason company three or four hundred yards personally. 

Q. What did you pay for them for that?—A. A dollar a yard. 

Q. What kind of material was that?—A. The best you could 
get. Well, the heaviest I hauled was inch and a quarter aggre¬ 
gate: most of it was three-quarter aggregate. 

Q. That come from that stock pile they have there?—A. Yes. 

Q. The sand and gravel had been graded and washed.—A. 
Yes, sir. 

Q. Do you know to some extent how much other persons en¬ 
gaged in hauling hauled sand and gravel?—A. I don’t under¬ 
stand you. 

Q. There were other persons engaged in hauling sand and 
gravel at the same time you were in the business.—A. Yes, 
sir. 

1065 Q. About what portion of all the sand and gravel 
hauled that you know of did you haul?—A. I don’t 
know, I believe I have hauled about half of it over and above 
aH. 

Q. You have hauled as much as aU the others?—A. Yes, 
sir. I believe I have in the past two years. 

Q. Did you ever buy any sand and gravel from any one but 
the MWAK from that stock pile?—A. No, sir. 

Q. Has it ever been necessary for you to buy sand and gravel 
from any of those pits from which you supplied your cus¬ 
tomers?—A. No, sir. I beg your pardon—now here about two 
years ago there was one time—this El Hydro pit—there was a 
gentleman that run a little real estate office—I forget what his 
name is—and he was selling sand and gravel for 100 a yard up 
there; at that time the pit was in fair shape so you could do 
something—I think at that time I bought some from him and 
paid him 100 a yard when we built the sewer—I don’t remember 
when we built that sewer. 

Q. That was sand and gravel taken from this El Hydro pit?— 
A. Yes—but the pit seemed to be bum stuff and we went to 
the Mason Company, I think, and got about twenty yards. 
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Q. You testified about hauling considerable sand and gravel 
for the city from the El Hydro pit.—A. Yes. 

Q. What use did they make of that?—A. Just for street 
work—filled up the holes and things like that. 

Q. Just for road building?—A. Yes. 

Q. It wasn’t used for concrete?—A. No—well, part 

1066 of that gravel we got up there in the beginnin’ when 
they built the sidewalk over the old Grand Coulee—we 

did get some sand and gravel at the El Hydro pit to build the 
sidewalks in old Grand Coulee. 

Q. Used it unwashed?—A. Oh, yes; unwashed, just as it 
came out of the ground—dirt and all. 

Q. Have any sidewalks been built in Grand Coulee since 
that time?—A. That’s the last I know anything about. 

Q. Don’t they build cement sidewalks there?—A. I think 
that finished it—I think that’s when the city got so they 
couldn’t build any more walks. 

Q. Do they build foundations for houses in Grand Coulee?— 
A. Well, they have built a few but not very many—not that 
I know much about. 

Q. Now of all the sand and gravel you hauled what use was 
made of it?—A. Well, the El Hydro stuff, most of it has been 
used for streets. Mr. Owens built him a sidewalk and founda¬ 
tion and he hauled his gravel from El Hydro himself. Most 
of the peopl’ who build foundations go ahead with a truck and 
run up to El Hydro pit and get some of that dirty stuff and 
build their own, and very seldom have they called on me to 
haul them any of that for concrete work—they want better 
stuff. 

Q. They go up to the El Hydro pit with their own hauling 
equipment, do they?—A. Yes, with a little trailer or some 
kind of little truck. 

Q. You spoke of it as being dirty stuff—isn’t there any good 
gravel at El Hydro?—A. They haye good gravel there but the 
way the pit is in if you try to get it—it’s never been crowned at 
the top and as soon as you take out a shovel of good stuff 

1067 then the bank caves in and fills up with dirt. There is 
good gravel if it is in a position where you can get at it. 
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Q. But it could be fixed up in such a way you could get good 
gravel out of it?—A. Oh, yes, it could be made so you could get 
good stuff out of it, I guess, at El Hydro—certainly. 

Q. Did anybody ever try to sell gravel and make money out 
of it from that pit?—A. No—well, about a month ago I leased 
the pit from this man Howard for sixteen months and I have 
a lease on it now, but I haven’t done much hauling from there 
since—I went up and looked at it and see it was such a mess 
I don’t think I can do much with it. 

Q. What do you propose to do with it?—A. I think I will 
just let him have it back—it wouldn’t be worth a man’s time 
to spend any money on that—unless you keep a man up there 
to watch it—they dig your road up and it’s pretty near impos¬ 
sible to do anything with it. 

Q. Now, this pit at Electric City, what is the quality of 
that?—A. That will run from about 12" aggregate down to 
nothing. It’s heavy stuff and you find more than 6" down to 2" 
aggregate in it—then it’s clay-y. 

Q. How many pits are there at Electric City?—A. There is 
one pit out there by Osborne—Tommy Osborne has a nice pittle 
pit about southwest from the town of Osborne about a mile— 
that’s a nice little gravel pit. 

Q. What kind of material is it?—It’s a fine gravel with about 
the right amount of sand in it. 

Q. Is it sold commercially from the pit?—A. I don’t know— 
the Osborne Land Company has it and they 
1068 won’t let anybody in there—I think he sells it out him¬ 
self if he gets a chance. 

Q. Is it washed?—A. No, pit run—but its crowned off nicely 
and he’s got it in good shape. It makes good concrete just as 
it is. Good gravel. Then beyond there—we will say we go 
about a mile west—now there is another pit I notice the county 
has opened up in the last week, and that’s pretty good, but I 
don’t believe its very good concrete gravel. The county opened 
it up and used it in the construction of the Roosevelt theater— 
its good for roads—I just discovered it night before last and 
I saw where they had taken out a good deal of gravel from that 
pit. 
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Q. There doesn’t seem to be much trouble in finding gravel 
in this locality, is there?—A. If you want to call it that—I 
want to tell you it’s pretty hard finding gravel here—there are 
pits but I don’t know as you would call it gravel. It’s material 
you have got to use if you can’t get anything else. To my 
notion it’s just a little ahead of clay. 

Q. They have good gravel in. the stock pile, haven’t they?— 
A. They have good gravel, but it cost a lot of money to put 
it in that pile. The Government pit is a nice pit so far as road 
gravel is concerned but you couldn’t pour concrete with it to 
save your life. 

Q. What pit are you talking about?—A. The Government 
pit there, side of the screening plant where the Mason company 
screens their gravel—there’s lots of dirt—no sand at all as I 
can see—but lots of dirt with it—it has to be washed and 
screened—you would get more dirt than gravel. 

1069 Q. You could get better gravel at the Brett pit, 
couldn’t you?—A. You mean El Hydro? Where is the 
Brett pit at? 

Q. That’s the name we call the place—where the Govern¬ 
ment gets the gravel they are putting into the dam.—A. I’ve 
never been there—they get some awful good stuff after it’s 
washed and screened—I don’t know what it looks like in the 
bank- 

Q. Do you know of any better gravel around here than the 
Government gravel?—A. No, sir; there isn’t no better—not in 
this locality. 

***** 

Fred M. Weil, a Witness for Claimants 

DIRECT EXAMINATION 


• * * * « 

1070 Q. What is your occupation?—A. I represent pri¬ 
marily the Continental Land Company who owns land 
in this vicinity. 

Q. Have you engaged while in that position in any building 
or promotions?—A. Yes. 
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Q. You made an affidavit January 22,1937, before Ruth Van 
Kleck, Notary Public, Grand Coulee—you say you came there 
first in December, 1933.—A. That’s right. 

Q. And during that time, between December, 1933, and the 
date of the affidavit of January 22,1937, have you had occasion 
to purchase any sand and gravel?—A. Yes. 

Q. How much?—A. Well, not less than fifteen hundred to 
two thousand yards, for various purposes. 

Q. What did those purposes include?—A. Gravelling streets 
of the town for the Land Company and the citizens—founda¬ 
tions for the Hotel Continental and several other enterprises 
in which I am engaged there. 

Q. Any sidewalks?—A. Yes; sidewalks as well. 

Q. Would that be in the town of Grand Coulee or in a differ¬ 
ent town at that time?—A. Well, in the beginning it was—the 
legal description of the place was known as Grand Coulee 
Center Addition to Grand Coulee. 

Q. That would be the area you are speaking of.—A. That 
is. 

1071 Q. Do you know the price you paid? 1 —A. Yes—vari¬ 
ous prices—anywhere from a dollar to a dollar and a 
half, depending on the quantities. 

Q. Would that be material in the bank or washed mate¬ 
rial?—A. Both—much of it was in the raw in the beginning, 
that is, just the material brought in unwashed, then later on we 
purchased some washed. 

Q. Do you know where that material was secured from?—A. 
The unwashed material, some of it, I think, may have come 
from a spot up here near El Hydro. I think the majority of 
it came from the East bank of the river—it was furnished 
largely by William Miller. 

Q. Since the date of the affidavit of January 22, 1937, have 
you purchased any sand and gravel?—A. Oh, yes. 

Q. Can you give us any estimation of about how much you 
had?—A. It would be just a guess because I haven’t figured 
upon it at all—I would say either from purchases made person¬ 
ally, and for various companies in which I am interested, in 
the neighborhood of 800 yards. 
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Q. Can you give us the average price?—A. It ranged from 
one dollar to a dollar and a half, depends on who you get to do 
it, and what you get. 

Q. Why is that?—A. Most of this came from the East bank 
of the river; some of it, I think, came from the bins of the Mason 
Company. 

Q. What was that used for?—A. Well, we used considerable 
of it around the new Tepee we constructed and the cement 
foundation of it; some of it we used for additional side- 
1072 walks, and some was used to cover streets. 

Q. Do you know the names of any producers of sand 
and gravel in this district or area?-—A. Well, I would have to 
ask you to qualify that question. 

Q. Do you know of a Mr. Ridge operating in that district?— 
A. Yes, I knew Ridge. 

Q. Do you know where he operated?—A. I never paid much 
attention to where he operated—he furnished me some 
material. 

Q. Do you know his whereabouts now?—A. No, I don't. 

Q. Do you know if he is in or around Grand Coulee?—A. No, 
I don't know that. 

Q. Do you know a Mr. Dorsey engaged in the sand and gravel 
business?—A. Yes. 

Q. Where is he operating?—A. It seems to me he had some 
sort of a subcontract down here at the dam. 

Q. Do you know if he had a plant?—A. He must have—the 

gravel up there on the roof of the hotel was furnished by him. 

* * * # # 

1079 D. L. Underwood, a Witness for Claimants 

DIRECT EXAMINATION 

• • • • * 

10S0 Letter of John C. Page , Commissioner. 

#*•*** 

We have not found any documents in the files regarding 
the location and amount of sand and gravel available to the 
Government for the Coulee Dam project, or regarding the 
availability of the Britt (Brett) pit, except the first three sen- 

4J)225i>—»- 1 a 
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tences of Article 33 of the Specifications attached to the contract 
with Consolidated Builders, Incorporated, which three sen¬ 
tences read as follows: 

“Sand and gravel for concrete and sand for mortar, plaster, 
and grout shall be obtained by the contractor from the Brett 
Gravel deposits, located about one and one-half miles down 
stream from* the dam site, as shown on the drawings. The top 
portion of the main body of the deposits has been utilized in 
the construction of the existing portion of the Grand Coulee 
Dam, and the remainder of this main body, together with ad¬ 
jacent gravel bodies that may be required, will be turned over 
to the contractor for the purpose of furnishing the aggregates 
required by those specifications. No charge will be made to 
the contractor for materials taken from these deposits for use 
in the word covered by these specifications.” 

* • « • • 

1084 Q. For what were you looking?—A. I was interested 
in sand and gravel deposits—the sizes of the deposits, 
and so on. 

Q. What did you find?—A. From here to Nespelem, north 
of our deposit is a deposit of heavy gravel and coarse sand— 
sets about two and a half miles from the river. There is small 
deposits of rough rock and sand in the Coulee from Grand Coulee 
to Coulee City. Then there is a deposit at Hartline which is 
practically all fines. There is an enormous deposit at Adrian 
which is also a very fine material and coarse rock. Over by 
Moses Lake is a deposit of like material. 

# * # * * 

1087 Cross examination by Mr. Lantz : 

Q. I believe you said you had made a survey of the 
sand and gravel deposits in the area to be irrigated by the 
Grand Coulee Dam or the Columbia Basin project?—A. I said 
a part of the area, Mr. Lantz. 

Q. You wouldn’t be sure that you had found all of the sand 
and gravel deposits here?—A. Oh, no. 

Q. And from your survey, especially that made in Grant 
County did you find that there were quantities of sand and 
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gravel available at numerous points in that county?—A. I 
don’t know the boundaries of Grant County. I did state, 
I think, about the deposit in Grant County at Adrian, and I 
described the material in that deposit. 

Q. Did you find that the deposits, that is, the gravel, around 
that area was suitable for construction work?—A. I found that 
it had the same lime coating on that we have on these deposits 
here—that it runs a great deal to fine and coarse material. 

Q. As the result of your investigation in Grant County did 
you come to any conclusion as to whether or not there is, or is 
not, sufficient quantities of sand and gravel in that county to 

meet the construction needs of the reclamation service?'—A. 

% 

1 don’t know anything about the “Reclamation service” needs. I 
found out there was no water down there available for 
10S8 processing of sand and gravel. 

Q. Well, you know that Moses Lake is in that county, 
don’t you?—A. I don’t know whether it is, or not. 

Q. Did you take that into consideration?—A. Moses Lake 
is a long ways from Adrian. 

Q. Moses Lake is in the area to be irrigated, isn’t it?—A. I 
don’t know whether that is included, or not. It must be in 
the Eastern portion. 

Q. Did you make any investigation at Moses Lake to see 
whether there was any sand and gravel at the Lake?—A. There 
is a deposit at the south end of the Lake and that runs to real 
fine gravel. That, also, is lime coated. 

Q. Did you also find some on the west side of the Lake?— 
A. I didn’t go on the west side. 

Q. Did you find any on the east side of the Lake?—A. There 
is a road that goes around there and the deposit I stopped at, 
I think, was on the south side of the Lake. 

Q. Would you be able to say whether there was any on the 
East or West side?—A. I imagine there would be some on the 
west side. 

Q. Do you know a place called “Trinidad” in Grant Coun¬ 
ty?—A. I have heard of it. 

Q. Near the river?—A. I have heard of it. 
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Q. And on the railroad.—Do you know whether or not there 
is a deposit of sand and gravel there?—A. No. I have never 
been there. 

Q. Do you know a place called “Winchester”?—A. Yes. 

Q. Have you ever examined that for a deposit of sand 
10S9 and gravel?—A. Well, what I have seen around there 
are all “nigger” heads—that’s gravel seven or eight inches 
in diameter—all fine material, that is, the sand. 

Q. How much time did you spend there?—A. Oh, maybe 
ten or fifteen minutes. 

Q. Did you make any examination at Soap Lake?—A. Well, 
the Adrian deposit is the only one I stopped at. and there is a 
couple of cuts there they had probably used for road surfacing 
we looked at, and the gravel was very irregular—looks like it 
hadn’t revolved very much—wasn’t well rounded, and wasn’t 
very deep. 

Q. You referred to the deposit between here and Nespelem, I 
believe?—A. Yes. 

Q. Where is that with reference to the river?—A. That’s 
probably northeast of the river about two miles. 

Q. Has that gravel been used for construction purposes?—A. 
I think they used it for building a road between the dam and 
Nespelem. 

Q. Did they use it for construction purposes in Nespelem?— 
A. I don’t know whether or not they used it for construction 
purposes in Nespelem. I know they used it for the road. 

Q. Was it w’ashed before it was used?—A. I don’t know. 

Q. What kind of construction was that?—A. What we call 
bituminous construction. 

Q. Requiring a good grade of gravel?—A. Sure—requires a 
grade of gravel- 

Q. Do you know of several pits in the town of Nes- 
1090 pelem in near the Indian agency?—A. No, I don’t 

Q. Do you know if there is one right along side the 
river at Nespelem?—A. I don’t know whether there would be, 
or not. 

Q. Your examination, then, to determine the suitability of 
sands and gravels in the area to be irrigated from this project 
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wasn’t very thoro, was it, Mr. Underwood?—A. I wouldn’t say 
that, because understanding what the geology of this country 
is I would expect to find about the same in one deposit as 
another. 

Q. How did you get your information about the geology?— 
A. I spent twenty-nine days over here with Professor Mackin 
of the University of Washington. 

Q. In what part of the country?—A. In this country here. 

Q. At the dam site?—A. Yes, around here, and down near 
Soap Lake and Adrian and Hartline, Almira. 

Q. When you were with Mr. Mackin did you explore the 
grand coulee between here and Coulee City?—A. Well, on two 
occasions we did. 

Q. Did you find beds of sand and gravel deposit in the 
coulee?—A. Oh, yes, there are three or four small deposits in 
the coulee. 

109S F. A. Banks, a Witness for Claimants 

DIRECT EXAMINATION 

t * * • • 

Q. And you are the engineer in charge of this dam?—A. Yes. 

Q. Mr. Banks, are you familiar with the general direction 
of the road you built to connect with the Northern Pacific so 
you would have a railroad line right into the dam, or right in the 
vicinity of the dam?*—A. I am in a general way, yes, sir. 
1099 Q. Now, can you give us an approximate plat of that 
direction on the map which I show you. marked “Exhibit 
B-9’’.—A. I will sketch it on the map in blue, running from Cou¬ 
lee City to Coulee Dam. (Witness sketches on Exhibit B-9 in 
blue pencil as per request of Counsel for Claimants). This is 
only approximately, of course. 

Mr. Martin. Now, let me draw a dotted line on the map out 
to the margin and mark that “Approximate location of Rail¬ 
road referred to by Engineer Banks”. 

Q. That blue line you have indicated on the exhibit shows 
the railroad that was built by the Government—under your 
direction I assume—to connect with the Northern Pacific at a 
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place below Coulee City?—A. Near Coulee City at a place 
called “Odir”. 

Q. Where the Northern Pacific road runs south to-A. To 

Connell. 

Q. That’s the one known as the “Connell Northern”?—A. 
That might have been the original name for it. 

Q. And ran from Connell on the main line of the Northern 
Pacific to Coulee City.—A. That’s right.. 

Q. And that would take it right down thru the proposed 
irrigated district, would it not?—A. It would. Down along 
the east edge of it. 

Q. And the connecting line by the Government is how close 
to the dam here, and to the main highway at this point?—A. On 
the opposite side of the river, just below the dam. 

Q. On the East side?—A. On the west side of the river. 

Q. Just below the dam—meaning down river from the 
1100 dam?—A. Yes, sir. 

Q. North and West.—A. That’s right. 

Q. Is that a public carrier?—A. No sir. 

Q. The Northern Pacific down to the connecting point is, is 
it not?—A. That’s right. 

Q. Do you know of your own knowledge of the stipulations 
by which you connected with that road, and yet the road re¬ 
mains a private carrier from that point?—A. Yes. I know the 
road is owned by the Government and operated by the contrac¬ 
tor as a private carrier. 

Q. Does the road ship products other than products to the 
private contractor?—A. Only to private contractors, the Gov¬ 
ernment and contractors that are constructing structures for the 
Government here at Coulee Dam. 

Q. But if the Government gave permission to, and was will¬ 
ing that this road should be used, a private shipper could use 
it, and they do that, do they not, today?—A. Private compan¬ 
ies and private shippers do not use it to my knowledge. 

Mr. Martin. I think that’s all. 

Cross-examination by Mr. Lantz: 

Q. I don’t know just at what period Counsel would expect 
this road would be available for his client, if he is speaking on 
behalf of his client—, but where will the so called balancing 
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1101 reservoir be constructed?—A. It will be constructed in 
the Coulee above the town of Delano, almost down to 
Coulee City. 

Q. When that is constructed will the railroad be covered with 
water or flooded?—A. Yes, at least eight miles, or more, of it. 

Q. About what time is it expected this reservoir will be filled 
and in use?—A. Immediately after construction of the dam— 
after completion of the dam, and as soon as irrigation is started 
on the project. 

Q. Would that be covered before or after there would be 
need for concrete in the construction of the necessary struc¬ 
tures in the area to be irrigated?—A. The land will be put 
under irrigation about as rapidly as the concrete structures are 
built. Therefore, after a few of the concrete structures are 
built down on the project then this railroad would be sub¬ 
merged by the balancing reservoir. 

Q. Then I take it, the railroad, even if it were a public car¬ 
rier would not be available for the transfer of freight from the 
dam south of it.—A. It would not be available. 


1113 F. A. Banks, a Witness for the Government 

DIRECT EXAMINATION 

* • * • • 

1120 Q. (Continuing direct examination.) When did you 
come to Coulee Dam to take charge of the construction 
work here, Mr. Banks?—A. About the first of August, 1933. 

Q. How soon after you came here did you become interested 
in getting information about the availability of suitable aggre¬ 
gate for construction of the dam and other structures on the 
project?—A. Oh, very shortly afterward. During that fall I 
think we started looking for sand and gravel. 

Q. What places were examined?—A. Well we had already 
made a number of examinations of this territory on the oppo¬ 
site side of the river where the contractors’ camp now is, and 
made some very extensive tests about seven miles up stream, 
and we made some tests upon this Brett pit. 

Q. How soon thereafter was it determined what the source 
of the sand and gravel would be?— A. About the spring of 1934. 
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Q. In making those examinations did you examine the 
ground that is now included in the Sand Hill Placer Mining 
claim?—A. We looked it over thru the cuts and parts exposed. 
The principal part of the testing that had been done was on 
the flat where the contractors’ camp now is. 

Q. Well, during that investigation and at other times have 
you become familiar with the deposits of sand and gravels in 
the vicinity of Coulee Dam, and within a radius of twenty 
miles?—A. Very largely. 

Q. Where are those deposits?—A. Oh, there are a lot 
1121 of deposits of sand and gravel in a radius of fifteen or 
twenty miles of Coulee dam. Beginning at Nespelem 
there is one opposite the High School building where they got 
the material for the High School building. There is another 
one down there near the agency, right across the road from the 
hospital where they got the material for the construction of 
the hospital there at the agency. About half way between here 
and Nespelem there is quite an extensive gravel pit where 
they gor almost all the gravel they used on the surfacing of the 
highway between here and Nespelem. There is another pit up 
here at El Hydro, so called, one of the additions to the city 
of Grand Coulee—almost straight west from the dam. There 
is another one up in Elmore Heights they used to gravel the 
streets with in Elmore Heights. There are two down in Elec¬ 
tric City. Oh, there are a number of them scattered thru the 
country down around Hartline and Almira, Moses Lake and 
Trinidad. 

Q. Do you know whether or not any of those pits have been 
operated on a commercial basis since you came here?—A. I 
don’t know exactly what you mean by a ‘commercial basis’. 
People have gotten gravel from them from time to time. This 
one at El Hydro—I think there was gravel sold out of that. 
But there hasn’t been any sand and gravel plant erected at any 
of those for sale to the general public so far as I know. 

Q. Now, before selecting the Brett pit as a source of sand 
and gravel to be used you no doubt made extensive tests of 
gravels at all these various places?—A. That’s right. We 
made quite a number of tests up and down the line. 
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Q. What did the tests show as to the quality of the Brett 
gravel as compared with others tested by you?—A. The 

1122 gravel in the Brett pit was more suitable for our purpose 
than any of the others. 

Q. Would these other gravels be suitable for concrete 
construction of various types?—A. Oh, yes, there is gravel 
around the country suitable for that purpose—and has been 
used for it. 

Q. Now, at the time you came here, which I believe was 

in the latter part of ’33-A. About August, 1933. 

Q. Was there any immediate market for sands and gravels 
such as come from the Sand Hill Placer Mining claim in the 
area adjacent to the dam and extending for a distance of a mile 
or more in each direction therefrom?—A. I would say not. 
There was nobody there—just a ferry man and a dry farmer 
•living on the other side of the river, and Charley Osborne on 
this side. 

Q. Was the situation any different in November, on Novem¬ 
ber 11,1933?—A. On November 11 there were a few more peo¬ 
ple in there I think then. Not very many more, though. In 
November, 1933, there was just a camp down here we were 
using for diamond drilling and testing, and so forth. A few 
more people but no structures. 

Q. Was the situation any different on March 22, 1934?—A. 
Just about the same. 

Q. Now, as to the prospective value at that time. Was there 
at that time any prospect that any product such as would be 
furnished by the Sand Hill claim would have any market value 
in the future?—A. Not that I know of. 

Q. After it was known that the area to be reclaimed by Grand 
Coulee project was situated in the counties of Grant, 

1123 Adams, and Franklin, was there any prospective market 
for such sands and gravels as could be produced from 

the Sand Hill Mining claim in this area to be irrigated?—A. 
There is a market for just a very small amount outside of the 
Government’s own operations. Just a few yards here and 
there. 
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/ 

Q. I am referring now to the area down here in Grant, Adams, 
and Franklin counties on the irrigation project.—A. No, I 
don’t think so. 

Q. When it became known that this area was to be irrigated 
would that give the Sand Hill aggregate any prospective value 
in this area?—A. Not that I know of. 

Q. What is the Government’s policy with reference to the 
use of sand and gravel from the Brett pit by the public gen¬ 
erally?—A. Of course the part of the pit that has been stripped 
by the present contractor is reserved to his use because he 
spent a lot of money in developing it. There are other parts 
of the pit where we have permitted people from this part of the 
country to get sand and gravel for gravelling the streets, and 
so forth. 

Q. Has any charge been made for the gravel itself?—A. No. 

Q. There has been some testimony here by witnesses who • 
stated they bought processed gravel from the contractor.—A. 
Thats right. 

Q. When they pay, then for what is the payment made?—A. 
That is a payment for the process of taking the gravel from 
the pit, running it thru the screening and washing 
1124 plant, properly grading it for the manufacture of con¬ 
crete; storing it in separate stock piles according to 
their size— 

Q. In other words its payment for labor done.— A. Processed 
gravel, yes. 

Q. And not for the gravel itself ?—A. That’s right. 

Q. Now, taking into consideration the tests made by you 
of the Brett gravel, and the tests made by you of the Sand 
Hill gravel, which of those gravels or aggregate is superior for 
general construction work? 

Mr. Martin. Just a moment. I object because this is largely 
repetition of his own testimony given at the first hearing. I 
want to ask if Mr. Banks is basing his answer to this question 
upon the new report, or upon the condition that he refers to 
when he first came here or up to the time of the last hearing. 

Mr. Lantz. I am asking him this question because the Brett 
pit and the so-called Sand Hill pit are in the same locality and 
naturally would be competitors if there is a market for sand 
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and gravel. It was asked to bring out which is the most suit¬ 
able. 

Mr. Martin. In his first examination Mr. Brett didn’t know 
much about it, and didn’t attempt to give us any information 
about these tests. 

Mr. Lantz. He knows more about it now so he can tell us. 
Mr. Martin. Then the answer is based upon this report. 
The Witness. My answer would not be based on this report 
because, frankly, I don’t know very much about what is in it. 
Q. You have made other investigations on your own account, 
haven’t you?—A. Thats right. 

1125 Q. Now, the defendants in-this case in their petition 
for the exercise of supervisory authority, the granting 

of which resulted in the present hearing, made certain allega¬ 
tions of fact respecting the value of the sand and gravel, and 
among other things, are statements alleged to have been made 
by one, Bailey Temple, in an affidavit in which he said quanti¬ 
ties of mineral aggregate and crushed stone on state highways 
between Coulee City and Coulee Dam, Coulee City and Brew¬ 
ster Bridge, Coulee City and Soap Lake, amounting in all to 
about 2,690,000 cubic yards were bought at a price ranging 
from Sixty cents to a dollar and forty cents per cubic yard.—A. 
Is that in place? 

Q. Thats the statement that was made—it was bought at 
prices rangeing from 60c to SI.40 per cubic yard.—A. I inquired 
if that was the price at the pit or the price on the road? 

Q. I can’t tell you that, Mr. Banks. Now, do you know 
where the aggregate was obtained to construct the road between 
Coulee City and Coulee dam?—A. I know where some of it 
was obtained. 

Q. Where is that?—A. Down along side the road—down near 
Electric City, quite a bit was taken out there. But most of the 
surfacing on that road was taken from the Taylor slides be¬ 
cause the rock from the Taylor slides is better material for sur¬ 
facing than the aggregate. 

Q. Could the aggregates from the Sand Hill have competed 
successfully for that job?—A. I wouldn’t think so. 

1126 Q. For what reason?—A. Because they’re too heavy 
—right along side the road anyway. 
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Q. Do you know the highway between Coulee City and 
Brewster Bridge?—A. I know it but I don’t know where they 
got the gravel. 

Q. How far is that from the Sand Hill Placer claim?—A. 
Coulee City is about thirty miles or nore. 

Q. And is there gravel in that locality suitable for that 
purpose?— Q. I couldn’t say. There is gravel at Coulee City 
and the proximity of it, but where they got it for surfacing 
on that road I am not prepared to answer. 

Q. They also submitted the affidavit of one J. C. Claypool, 
who testified as a witness for the claimants at Spokane several 
days ago in which he referred to gravel purchased by the State 
Highway contractors at Spokane and hauled in various direc¬ 
tions from Spokane, in some cases as far as eighty miles south, 
and I believe into Whitman county, and as far as Davenport, 
and the structures that were mentioned were at Sprague, and 
Lind, and Wilbur and Almira—I want to ask you whether or 
not the gravels from the Sand Hill placer claim could have 
competed successfully with the Spokane pits in supplying this 
gravel?—A. That of course would be my personal opinion— 
I wouldn’t think they could because the gravel could be shipped 
from Spokane by train, and would not have to be trucked up 
to those places from that point. 

Q. Do you know anything about the sources of gravel that 
were handled by H. P. Dorsey?—A. What was that? 

Q. Do you know anything about the sources of the 
1127 gravel that was handled at Coulee dam for about nine 
months in 1935 by H. P. Dorsey?—A. Yes sir. 

Q. Where was it obtained? 1 —A. That was obtained up 
stream from the dam on the east side of the river. 

Q. How does the quality of that gravel compare with that 
of the Sand Hill claim?—A. That is pretty good gravel. I 
think it is of better quality than the Sand Hill claim as I know 
it. I would qualify that by the fact I don’t know a great deal 
of the sancf and gravel on the Sand Hill Placer claim. 

Q. And this was taken from Government land, was it not? 

Q. Was any charge made to Mr. Dorsey for that gravel?— 
A. No. 
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Q. So there was no sale of gravel there in place.—A. No. 

Q. Now, they refer to an affidavit made by George Johnson, 
who is with the Union Construction Company and whose testi¬ 
mony as taken by deposition at Seattle several days ago, in 
which he testified to having contracts to construct bridge piers 
across the Columbia river, and do you know whether or not 
there was any specification in the contract as to the source from 
which the gravel was to be delivered to that job?—A. I would 
have to look at the contract on that. I know we had a large 
pile of gravel out there just up stream from the east stream at 
which he got all of his gravel. It was taken out of the excava¬ 
tion over there and stacked up for him. 

Q. He wasn't charged anything for that gravel, was he?— 
A. No. 

1128 Q. Do you know whether he obtained any up the river 
about the same place that Mr. Dorsey got his?—A. He 
might have, I don't know. We run into a lot of gravel over 
there on the east end of the dam and just wasted it out there 
for him so he could use it. 

Q. Now, with reference to an affidavit by A. B. Metcalf, 
Manager of the Columbia Pipe Company at Wenatchee, Wash¬ 
ington, referring to the manufacture of concrete pipe, tile and 
building blocks—I will ask you was any of that material used 
in the construction of the project here—I mean was any con¬ 
crete pipe used in the construction of this project?-—A. So far 
as I know it wasn’t. That that came from down at Wenat¬ 
chee, it seems to me, was used up in the sewers in Grand Coulee. 
He might have furnished some for us, too, I don't know, down 
there in the town site. 

Q. Do you know w’hether the MWAK contractors used any 
concrete pipe?—A. Yes, large quantities of it. 

Q. Do you know where they obtained it?—A. They got it 
somewhere in Spokane. 

Q. Do you know, Mr. Banks, any reason why those products 
should be obtained at Wenatchee and Spokane rather than 
being manufactured here at Coulee Dam where they were 
used?—A. They had a plant there. There is plenty of material 
down here but its cheaper to manufacture it where they already 
have a plant than to use the free material down here. 
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Q. Do you know whether or not these concrete pipe manu¬ 
facturing plants are usually located at places where there is 
considerable business and building—a large number of inhabit¬ 
ants— 

Mr. Martin. I object to that as highly improper. 

1129 Mr. Lantz. Well, its probably objectionable, yes. 

Q. Is it cheaper for you to buy it at Spokane or 
Wenatchee and pay freight on it than to set up a plant and 
manufacture it here? 

Mr. Martin. I object to that. The witness hasn’t shown 
any qualifications permitting him to answer that question. 

A. I assume so. 

Q. From your observation here in Grand Coulee would you 
say that there would be a considerable market in the future 
for the manufacture of concrete pipes, sewer pipes and other 
pipes?—A. I don’t think so. 

Q. For what reason?—A. I don’t consider that there will be 
much growth to the town here after we leave. 

Q. Have you any idea of the number of Government em¬ 
ployees that will be required to operate the Grand Coulee Dam 
and associate projects after its completion?—A. Oh, probably 
a hundred and fifty. 

Mr. Martin. I object to that on the ground that the number 
of Government employees to be employed at Coulee Dam is 
not the proper criterion by which to measure the growth and 
development of this community or its environments, because 
whether they are few or many undoubtedly millions of people 
will settle in the future in this area, as they are at Boulder dam 
and others, and development may be expected to come- 

Mr. Lantz. I hope you will be able to show there are millions 
at Boulder dam- 

Mr. Martin. That’s the report that we have right here, and 
you try to confine it to one or two Government employees—I 
think on the face of it it’s objectionable. 

1130 Q. From your observation since you have been at the 
dam site do you see any possibility, or any prospect of 

the development of any industry that will take on a great num¬ 
ber of people here at Coulee dam other than those required to 
operate the project?—A. That would be a mere conjecture—I 
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don’t know as I would want to answer that. We have been in 
here now for about five years and the only ones here are those 
dependent on that job for their living. 

Q. And that’s true of the inhabitants of Grand Coulee and 
the other little towns adjacent to it?—A. That’s right. 

Q. They are all dependent on the work they get at the 
dam?—A. That’s right. 

Mr. Martin. I object and move to strike on the ground the 
witness is not qualified, and not proper examination. 

Q. And from your observation is there any possibility there 
will be a market for any considerable quantity of sand and 
gravel in this locality or any of the communities mentioned 
after the completion of the dam and the associated projects. 

A. Well, it’s my personal opinion there won’t be. I couldn’t 
say whether there will, or not. That’s merely a matter of 
conjecture. 

Q. Do you see anything in the present situation that would 
warrant a different conclusion?—A. No, sir. 

* * * * # 


1131 CROSS EXAMINATION 

• * • • • 

1136 Mr. Martin. I am asking him now if there is any¬ 
thing incorrect. Reading from page 64 of the third re¬ 
port, published in the year 1937 by the State Printing plant: 

“The Brett Pit. About May 17, 1935, the stripping of the 
overburden from the Brett Sand and Gravel pit began and by 
January 1, 1937, about 470,000 cubic yards had been removed. 
To the same date the contractors, by means of power shovels 
and a belt conveyor, equipped with lateral feeders, excavated 
and moved from this pit to a stockpile that feeds the two large 
rotating, cylindrical screens and the rock crusher located to the 
west and at a lower level, about 4,035,040 cubic yards of raw 
stock, or rough aggregates. From this point the material trav¬ 
els to another stock pile, on a still lower level, from where it is 
carried by two belt conveyors into the five story aggregate 
plant.” 
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Now is that in accord with your recollection?—A. I think so— 
it isn’t very far off. 

Q. Now, you have built on this property here a sand and 
gravel processing plant, have you not?—A. That’s right. 

Q. One of the most elaborate in the country—in the world, 
in fact.—A. I guess so. 

Q. And a very large capacity.—A. That’s right. 

Q. And you have arranged a gravity flow by various mechan¬ 
ical devices so that at a minimum cost of operation you can 
take the sand from the Brett pit and put it thru this processing 
plant.—A. That’s right. 

1137 Q. And you draw huge quantities of water from the 
Columbia River for that purpose.—A. Quite a bit, and 

then use it over and over again at the plant. 

Q. You have a large pump that gives you adequate supply 
of water from the river.—A. That’s right. 

Q. You thoroughly rotate and rinse the sand and gravel and 
take off all this deleterious part—coating stuff—all that will 
come off.—A. That’s right. 

Q. I suppose any that won’t come off that aggregate is used 
in your construction work.—A. That’s right. Of course we’ve 

stripped the pit pretty well before- 

Q. It’s all gone into the construction of this great project.— 
A. The material we stripped off didn’t. 

Q. Stripped to what depth?—A. I suppose the average 
depth of six to ten feet. 

Q. Isn’t it a fact that with the gravity flow, and with the 
financial resources at your command and the location of the 
Columbia river, and all of the factors that unite in enabling you 
to make such a fine plant—that that fact, alone, would enable 
you to compete successfully with smaller sand and gravel oper¬ 
ators at a greater distance from you who didn’t have those same 
facilities you have—in other words, if you were now a com¬ 
mercial operator you would be in a position to compete at a 
far greater distance and undersell your competitors at a far 
greater distance by reason of your establishment.—A. I 

1138 would go broke pretty quick if I had to depend on the 

Government- 
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Q. I say you would be in a position to undersell—you could 
produce sand and gravel much cheaper than the average man 
at a greater distance.—A. If you mean that sand and gravel 
could be produced at this plant as efficiently as it is and sold 
in competition with other sand and gravel produced down on 
the project—I would say no. You can produce sand and gravel 
down on the project for use down there a whole lot cheaper 
than you could produce it here, and lay it down there. 

Q. If it happens on the project you haven’t an available 
supply of water, that is a factor that ought to be considered, 
ought it not?—A. Water is a factor, there is no question about 
it, and there is water there in a good many places. 

Q. Isn’t it also a factor if you have to excavate the sand and 
gravel instead of having a gravity flow down to your washout— 
you could manage much cheaper than you would otherwise?— 
A. Don’t get the idea we don't have to excavate it up here. We 
have to excavate with shovels here the same as any other place. 

Q. Isn’t it a greater problem to excavate and wash sand and 
gravel on a horizontal level than it is where you have gravity 
flow down to the wash?—A. That helps. 

Q. And makes production cheaper.—A. That’s right. 

Q. Is there anything to prevent a concrete by-product manu¬ 
facturer, cement pipe or sewer pipe, or various articles made 
out of concrete and cement from manufacturing those articles 
right here rather than to go to Spokane or Wenatchee, or 
1139 some distant point?—A. Nothing to prevent them but 
the fact remains they are made in Spokane and We¬ 
natchee and hauled down here. 

Q. Didn’t you say a man could handle them cheaper down 
on the project than hauling them from here?—A. You were 
talking then of the manufacture of sand and gravel, now you 
are talking about the manufacture of pipe. 

Q. You still think a man could manufacture at a distance 
and ship in here cheaper rather than to put his plant right here 
at the source of production, where he has a large river and 
gravity flow, and all the favorable factors for making sand and 
gravel and concrete products?—A. These fellows that manu- 

492259—42-14 
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facture sewer pipe are business men and I think we can rely on 
their business judgment that they can manufacture this pipe 
cheaper in Spokane and Wenatchee than they can here if they 
got the stuff for nothing. 

• * • * * 

1142 Q. You say he came in here as a sub-contractor to fur¬ 
nish sand and gravel for the contractor—was that for 

public buildings and other concrete material, or concrete for the 
dam?—A. Just sidewalks and curbs and foundations for houses. 

Q. I believe you said the use of that sand and gravel was all 
right for that particular kind of construction but I think you 
said later on in the record you wouldn’t use it in the dam.—A. I 
think this material that Dorsey got over there was pretty good 
stuff. 

Q. And you know Mr. Dorsey sold a large amount of that 
sand and gravel for public use, don’t you. You don’t question 
Dorsey’s statement in this record he did?—A. I don’t question 
it, no. Maybe he did. 

Q. So there is a market to the extent that Dorsey actually 
made those sales, whether behind your back or without your 
knowledge, he did make the sales?—A. Possibly he did, but his 
main object in coming here was to furnish sand and gravel for 
our contractor. He came in as a subcontractor for them, and 
incidentally he may have disposed of some some place else— 
that’s all I know. 

Q. And isn’t that true, also—this man Ridge who sold quan¬ 
tities of sand and gravel from your government lands here—also 
behind your back, possibly in so doing.—A. We didn’t care—we 
had no objection if he wanted to sell it. 

Q. Well, you, as a Government officer, committed to the 
custody of this whole territory, would naturally be concerned 
in preventing people coming in and stealing Government 

1143 property.—A. It isn’t worth anything—the whole out of 
doors is covered with it here. 

Q. But they did sell it and placed it in good commercial 
structures.—A. That’s right. 

Q. How do you reconcile the statement the man didn’t buy 
the gravel but bought the labor in washing and grading and 
storage?—A. I think the question was asked, Mr. Weil whether 
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he paid the man who delivered the sand and gravel, or whether 
he went down to the fellow who owned the processed material 
and bought from him and had the other fellow deliver it—there 
was a question whether the price Mr. Weil paid for that gravel 
included pit charges or not. 

By Mr. Redpath: 

Q. Isn’t it a fact you stated there was no charge made for 
the sand and gravel aggregate from the deposits to private or 
individual contractors?—A. That’s right. 

Q. That was given to them by the Government.—A. Yes, sir. 

Q. And that whatever the testimony here showed as to other 
parties who had purchased from any independent or private 
parties, the price they paid didn’t include any price paid to the 
government for the aggregate. 

A. That’s right. 

Q. But there was a market for what they did sell no matter 
where they got their aggregate.—A. That’s right. 

Q. And the fact they got it free from the Government, the 
charge they made was a charge for the processing, wash- 
1144 ing, screening and transporting.—A. That’s right. 

Q. So far as you know that didn’t include, to your 
knowledge, any price or cost for the aggregate itself.—A. That’s 
right. 

* * * * # 

1148 0. G. Patch 

DIRECT EXAMINATION 

* * * ♦ ft 

1149 Q. Have you at any time made any investigation of the 
aggregates in the vicinity of the Coulee dam site?—A. 

Yes—we have investigated most of the smaller deposits around 
in search for aggregrate, more for use to smaller construction in 
connection with the town site, work on houses in the town and 
some of the railroad work. 

Q. At what places did you find gravel that you examined?— 
A. I think I examined most of the deposits from Nespelem to 
the dam, and from the dam southwest as far as Coulee City. I 
probably have examined dozens of deposits more or less super- 
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ficially, and quite a number of them rather intensively as far as 
facial inspection and examination is concerned. 

Q. Did that include examination of the deposit in the Sand 
Hill claim?—A. Yes. 

Q. Did you find that any of those deposits furnished a gravel 
suitable in quality and in quantity for the work for 

1150 which they were intended such as walks, building of 
houses, and so forth?—A. There are two or three de¬ 
posits that have been approved for use in minor structures, sub¬ 
ject, however, to inspection of the particular aggregates from 
the source—not necessarily the whole source being suitable. 

Q. Can you name these, and where situated?—A. One source 
was mentioned yesterday—material on the cast side of the 
river above the dam from which Ridge and Dorsey secured 
their material. Another source is the El Hydro pit. Another 
source were the two pits at Electric City, both of which had 
suitable material in them—. Not all of it in either pit was 
considered suitable. A certain amount of stripping had to 
be done. 

Q. Did you approve the aggregates in the Sand Hill claim for 
that purpose?—A. No. The locations that were called to our 
attention—they were some of the first that were called to 
our attention—it was not approved. 

Q. Can you tell us the reasons for your approval of the pits 
at the places you mentioned for that purpose. In what re¬ 
spect were they superior for that purpose to the Sand Hill claim 
gravel.—A. One of the outstanding differences was the coating 
on the Sand Hill claims where we investigated. The coating 
was very materially greater than the other deposits. Another 
feature which was somewhat less significant was the difference 
in the quality of the material itself. The Sand Hill deposits 
have a higher percentage of granite which isn’t considered as 
good material as the basaltic rocks which predominated, at 
least, in some of the other pits. 

1151 Q. Since you have been here has there been any mar¬ 
ket for sand and gravel in that locality?—A. Yes. 

Q. To what extent has there been a market for it?—A. For 
construction work in the surrounding towns. I imagine very 
largely on the streets and sidewalks. In some instances for 
foundations for houses and larger buildings. 
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Q. Do you know whether any sand and gravel has been sold 
from any pits for that purpose?—A. Yes—I know that mate¬ 
rial has been sold from the Electric City pit—the south side pit 
there—at least, operated by Ridge; and the El Hydro pit was 
under operation to Curtiss & Palmer—they sold from that pit. 

Q. Dp you have any information as to the amount of mate¬ 
rial sold from these pits?—A. No, I do not. 

Q. Do you know whether or not sand and gravel were used 
for those construction purposes that were not obtained at com¬ 
mercial pits?—A. I haven’t any positive information on that. 
I am satisfied there was a large amount of material that was 
used for construction purposes—particularly for private pur¬ 
poses—where they had simply gone out and got the material 
along the road almost anywhere—at some exposure—of which 
there are a good many. 

Q. To what extent have aggregates been sold from pits on 
Government land on the east side of the river for construction 
of the kind referred to by you?—A. I don’t know in regard to 
that exactly. We have heard that the Dorsey people 
1152 sold a little aggregate. I don’t believe it was much. 

I also understand the Government allowed the use of 
material from their pit up east of town, east of Mason City, 
for road construction work. I know nothing about the quantity 
used. 

Q. How does the gravel in the pits on the Government land 
on the east side of the river compare in quality—that is, suit¬ 
ability, to the other gravel pits examined by you? For in¬ 
stance, El Hydro, Electric City and Sand Hill.—A. The 
Government pit is superior to anything in the vicinity. 

Q. In what respects is it superior?—A. Grading, and free¬ 
dom from coating and other deleterious material, and in the 
quality of the aggregate. It's very largely a sound, basaltic 
aggregate. 

Q. Well, Mr. Patch, have you at various times been in the 
Brett pit and noted the character of the gravel exposed there 
since it’s been opened?—A. Yes. 

Q. Is it part of your business to inspect that pit?—A. Yes. 

Q. And did you ever notice any lime coated gravel in that 
pit?—A. At the surface there is some coating. 
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Q. And how far beneath the surface did this coated gravel 
extend?—A. Approximately three to five feet. 

Q. Did you ever see any that extended to a depth of fifty 
feet beneath the surface?—A. No. 

• • # « * 

1155 Q. When did you come to Coulee dam?—A. August 
1934. 

Q. And did you immediately become familiar to some extent 
with the amount and quality of the concrete aggregates avail¬ 
able in the vicinity of the dam?—A. To some extent, yes. 

Q. Did you observe at that time the activities that were 
going on, outside of the Government activities, in the vicinity 
of the dam site?—A. Yes. 

Q. And from you observed and knew of the situation I 
would like to have you state whether there was any prospect 
at that time that a commercial pit furnishing aggregates for 
concrete could have been operated successfully in the 

1156 vicinity of the Coulee Dam?—A. I know of no activities 
aside from the activities which w’ere originated by the 

Government work which would so justify any development. 

Q. My question eliminated the Government work, and re¬ 
ferred entirely to activities outside the Government, and your 
answer is there is nothing there that would justify the opera¬ 
tion of such a pit.—A. Not that I know of. 

« # • * • 

1159 CROSS EXAMINATION 

• • • • • 

1166 Q. Only slightly inferior. Would those tests on com¬ 
pression interfere with its use?—A. Not for unimpor¬ 
tant work, relatively unimportant work. 

Q. Would you say those figures would condemn the aggre¬ 
gate from the Sand Hill for important work?—A. For impor¬ 
tant work such as dam construction it would. 

Q. Leaving the dam out of it that would be fit for bridge 
piers?—A. It wouldn’t pass the Government specification for 
bridge piers. 


* 
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1176 F. A. Banks. Recalled 

Direct examination by Mr. Lantz: 

Q. Do you have with you a copy of the contract made with 
the contractor, the Western Construction Company, for the 
bridge piers?—A. (Referring to document). This is a copy of 
specification No. 610-D, which formed a part of the contract 
between the Government and the Western Construction Com¬ 
pany for the construction of the two main bridge piers at Cou¬ 
lee Dam. 

Q. And what section of those specifications refers to the mat¬ 
ter now under consideration?—A. Section 28, entitled “Sand 
and Gravel deposits.” 

# * * * » 

1177 “Section 28. Sand and gravel deposits. —Sand and 
gravel for concrete shall be furnished by the contractor 

as provided in paragraph 22 and may be obtained from natural 
deposits located on the property of the Government at a point 
or points approved by the contracting officer near the east end 
of the bridge site. No charge will be made to the contractor 
for sand and gravel taken from these deposits and used 

1178 in the concrete for the piers. * * * Any royalties or 

other charges required to be paid for concrete aggregate 

taken from pits located upon private land or secured from 
other sources shall be paid by the contractor. The cost of all 
work required by this paragraph, and all cost of aggregate se¬ 
cured elsewhere than from deposit located on Government land 
shall be included in the unit prices bid in the schedule for the 
concrete in which the materials secured are used.” 

1179 Grant Gordon 

DIRECT EXAMINATION 

***** 

1180 Q. Did you have anything to do with the investiga¬ 
tion made by the dam authorities to obtain suitable sand 

and gravel for the construction of the dam?—A. Yes, sir. 

Q. What did you do?—A. I was in charge of that investiga¬ 
tion. 
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Q. You may state what you did with respect to examining 
possible sources of aggregate.—A. The first thing we did was to 
scout the entire surrounding country to determine if possible 
all available sources of gravel in a radius of fifty to a hundred 
miles, and the possible sources of aggregate anywhere near the 
proportion necessary to build the dam was investigated. 

Q. And what pits or places in the immediate vicinity of Cou¬ 
lee Dam were investigated?—A. The two main investigations 
were in the so-called Plum gravel pit, which was about seven 
miles up river, and the Brett gravel pit, which was about a mile 
and a half from the dam on the east side of the river. All the 
other possible locations in the country were investigated to 
determine whether or not they were worth intensive investiga¬ 
tion. 

Q. Did you find a considerable quantity of sand and gravel 
in the immediate vicinity of Coulee Dam?—A. Yes. 

Q. And with reference to quality what would you say 
1181 of those deposits?—A. The only pit which we found near 
the dam which had sufficient suitable sand and gravel 
was the Brett pit. 

Q. You mean sufficient sand and gravel for dam construc¬ 
tion?—A. For the purposes for which we were looking. 

Q. Did you find any deposit of gravel which was suitable for 
other concrete construction purposes that didn’t require the 
durability or permanency of dam construction?—A. Yes; any 
number of them. 

Q. Where are they located?—A. I know of at least three in 
the vicinity of Nespelem, and between here and Nespelem. 
There are two in the neighborhood of Grand Coulee, one known 
as El Hydro pit, and another on the south side of the Coulee, 
near Coulee City; there is another one that offers potential 
possibilities just below—just north of the town of Delano on 
the north side of the Coulee. One near the highway at Elec¬ 
tric City. At least five locations in the country just south of 
Electric City which offer excellent gravel prospects. Of these 
five I mentioned includes one south and east of the town of 
Osborne. There is a large deposit of gravel just south of Steam¬ 
boat Rock, which has been extensively used by the State in 
highway work. There is a very good deposit just due west of 
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Mason City on the west side of Grand Coulee. Coming back 
a little closer to the dam there is one very extensive deposit 
just up stream from the dam—on the right abutment. There 
are several deposits showing in the mouths of about three draws 
that I know of, that come into the Columbia River just upstream 
from the dam. I think that about covers the local situation. 
Q. Well, you didn't mention the gravel in the Sand Hill 
Placer Mining Claim—there is a deposit there?— 
1182 A. Yes, there is a deposit of sand and gravel there. 

Q. Did you examine that?—A. Yes, I examined that. 
Q. Since your arrival at Coulee Dam have you observed 
whether or not there has been considerable construction of 
the character which required aggregate for concrete in the vi¬ 
cinity of the dam, and outside of Government construction?— 
A. There is some construction, not any great amount, what 
I wouldn't call a considerable amount, a few hundred yards 
I would say. 

Q. What is the character of the structures that have been 
erected in connection with the housing of the workers em¬ 
ployed at the dam? Would you classify it as of permanent or 
temporary character?—A. I would classify it as temporary. 

Q. What have been the sources of the aggregate that have 
been used in such concrete construction as has been made dur¬ 
ing this time?—A. The amounts I have noticed have been 
from the first pit, regardless of where it might be. In the case 
of Grand Coulee most of the aggregate I know about have been 
furnished from either El Hydro pit or a pit to the south of 
Grand Coulee. In the case of Elmerton most of the gravel has 
come from within about half a mile of the town. 

Q. Then does it appear the proximity of the deposit to the 
place where it is required seems to be the desirable thing?—A. 
It’s one of the most desirable features, yes. 

***** 

1153 Q. Since you have come here has any gravel pit been 
opened and equipped with machinery for processing 

gravel for use as aggregate in concrete?—A. Yes, sir. 

Q. Where has that been done? I mean outside of 

1154 Government operation.—A. I know of none that were 
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not in connection with subcontracts on Government work. 

Q. You do not know of any outside of that connected with 
contracts on Government work?—A. That’s right. 

Q. Well, how many such were established, that is, those con¬ 
nected with contracts on Government work?—A. I know of 
three. 

Q. Where were they and who operated them?—A. The first 
one was a firm known as Curtiss & Palmer, who operated from 
the El Hydro pit, and Electric City pit, mainly. Another one 
was a Mr. Ridge, subcontractor who operated first at Electric 
City, and then moved to a pit on the east side of the river 
just up stream from the dam, and the third one was Dorsey 
who operated from same pit that Ridge did, on the east side 
of the river. 

Q. Where did Curtiss & Palmer get-A. I should have 

mentioned another one—the Western Construction Com¬ 
pany—that would be four. 

Q. Where did Curtiss & Palmer get their sand and gravel?— 
A. Well, they got most of it at El Hydro or Electric City pit. 
I don’t know of them getting it anywhere else. 

Q. Did they process the gravel there?—A. Their plant was 
located on the point where the highway turns down the hill 
from Grand Coulee—that was the central point between the 
two pits. 

Q. Do you know on what contract they furnished aggre¬ 
gates?—A. They were contracts in connection with the con¬ 
struction of buildings on the Government townsite. That out¬ 
fit didn’t last very long. 

1185 Q. How long did they operate? 

Mr. Martin. Meaning whom? 

Mr. Lantz. Meaning Curtiss & Palmer. 

A. I don’t believe much longer than a month. 

Q. Do you know the reason why they quit operating? 

Mr. Martin. Of his own knowledge, of course. 

A. No, I don’t. There was trouble in the firm of some kind. 

Mr. Martin. I move to strike the answer of the witness— 
“trouble in the firm”—mere hearsay. 
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Q. Has there been any commercial operation of this El 
Hydro pit since Curtiss & Palmer quit?—A. By “commercial” 
you mean for money? 

Q. I mean where sand and gravel was taken from the pit and 
processed and sold.—A. I know of none being processed and 
sold from the El Hydro pit. 

Q. They were the last to operate there?—A. So far as I 
know. 

Q. Do you know where Ridge operated?—A. He had gravel 
operations near Electric City. 

Q. What did he do there?—A. He set up a small gravel 
plant—washed and screened some aggregate. I think that was 
following the collapse of Curtiss & Palmer operations. 

Q. How long did he operate there?—A. He operated a short 
time there, and then he moved his plant to the east side of the 
river and continued for a good many months—I don’t know 
exactly how long. 

Q. He just operated at Electric City for a short 
1186 time?—A. That’s right. 

Q. And then he moved to the east side of the river, and 
continued to furnish sand and gravel for this contract from 
another source.—A. That’s right. He moved his plant to the 
east side of the river as soon as the bridge was built across the 
river so he could haul from that side to this side. 

Q. The Government town is on the west side?—A. That’s 
right. 

Q. And the gravel he was using was on the east side.—A. 
That’s correct. 

Q. Has there been any commercial operation of that pit at 
Electric City since Mr. Ridge has quit operating there?—A. 
Not that I know of. 

Q. If there had been would you know?—A. I think I would. 
I have been there practically every day since. 

Q. Where did Mr. Dorsey operate?—A. Almost in the same 
vicinity that Ridge did, on the east side of the river up stream 
from the dam. 

Q. For what contract did he furnish aggregate?—A. Side¬ 
walks, curbs, in the Government town, and also piers one and 
four for the bridge. 
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Q. How long did Mr. Dorsey operate?—A. It was a matter 
of several months; three or four months. 

Q. Did he continue very long after these contracts he was 
filling had expired?—A. No, sir. 

Q. He quit soon after that?—A. Soon after that. 

1187 Q. When did Mr. Ridge quit operating—if he has 
quit?—A. Shortly after the Government’s contracts for 

concrete wound up; contracts on which he was furnishing 
gravel. 

Q. When Ridge and Dorsey quit they no longer had any con¬ 
tracts to furnish aggregate on Government projects.—A. 
That’s correct. 

Q. And where did the Western Construction Company oper¬ 
ate?—A. They had a contract from the Bureau to construct 
two of the bridge piers—two main piers—of the highway bridge 
across the Columbia. 

Q. Where did they get their aggregate?—A. Their aggregate 
was almost entirely from the supply we had stock piled near 
their operations. It was material excavated from the dam. 

Q. Did they sell any aggregates, or produce any that wasn’t 
used on Government contract?—A. They sold a very small 
amount to some of the other contractors on Government work. 

Q. How long did they operate after the bridge piers were 
finished?—A. They actually stopped operations before the 
piers were finished. They ran short of—I can explain that 

better by saying they processed what they thought was going 
to be enough gravel for the bridge piers but actually ran short 
on a few sizes of gravel, and had to buy some additional from 
Ridge after their plant had gone out of commission—a very few 
yards. 

Q. Did they have the equipment to process gravel?—A. 
They processed most of their gravel with their own equip¬ 
ment. 

1188 Q. But they didn’t continue after the bridge pier con¬ 
tract had been completed, or after they quit on their 

contract?—A. No, sir. 

Q. Is there now any commercial pit operating in the vicinity 
of Coulee dam that depends entirely upon supplying sand and 
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gravel for structures outside of Government construction?— 
A. I do not know of any. 

Q. Has there ever been any pit operating in the vicinity of 
Coulee dam for commercial purposes that relied solely upon 
supplying a demand for aggregates outside of Government con¬ 
struction?—A. None I know of. 

Q. And is it true that all of these pits that were equipped for 
processing gravel and did process gravel did so for the purpose 
of supplying aggregates chiefly for Government construc¬ 
tion?—A. That’s correct. 

Q. Have you made an examination to ascertain the available 
sources of suitable gravels that might be used in the concrete— 
or in the area to be irrigated in this Columbia River project?— 
A. Yes; enough to satisfy ourselves there was an abundant sup¬ 
ply of gravel available for any amount of construction we might 
wish to do down there. 

Q. Have you also made investigations to ascertain whether 
or not there was sufficient supply of water available at the 
proper places to process the gravel?—A. Yes, sir. 

Q. And from what places would such water be obtained?— 
A. Three main supplies, or sources of water supply are Crab 
Creek, Moses Lake, and Columbia River. There is another 
small stream which could be included in the Moses Lake 
1189 supply runs into Moses Lake. 

Q. Is there also ground water available in that sec¬ 
tion?—A. Yes, sir. 

* # * * * 

1232 A. D. Boughton 

**,#** 

1239 CROSS-EXAMINATION 


# * * * * 

Q. And that washes how many yards of gravel?— 
1240 A. We run between six and seven hundred yards a day. 
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1242 M. A. Lund 

***** 

1246 CROSS-EXAMINATION 

* * •* * * 

Q. How many cubic yards of gravel can you produce in eight 
hours?—A. Oh, 160 yards of inch-and-a-half and—let’s see— 
we can easily make four carloads of inch-and-a-half and three 
cars of sand. 

Q. That would be 160 yards of inch-and-a-half, and how 
many yards of sand?—A. 120-280 yards of sand and gravel. 

Q. In eight hours?—A. Yes. 

***** 

1257 Third Report of the Columbia Basin 
Commission of the State of Washington 

***** 

1266 The physical and economic features of the project, 
however, require that reclamation of this land be under¬ 
taken only after the completion of the Grand Coulee Dam and 
the disposal of a considerable block of its power and then only 
in small units as there is a demand for agricultural lands. It is 
estimated that the project will finally be completed and all 
under irrigation at the end of about forty years. 

***** 

1280 By a letter dated January 4, 1934, addressed to the 
State Commissioner of Public Lands and the State Su¬ 
pervisor of Hydraulics, the Secretary of the Interior, under the 
statutes of the State, reserved the waters of the Columbia River 
for the Columbia River Basin project for a period of one year. 
By a letter dated December 14, 1934, addressed to the same 
officials, the Secretary of the Interior certified that the Colum¬ 
bia Basin project appeared to be feasible and that the 
1282 investigation of the project would be made in detail. 

This certification, under the statutes of this State, ex¬ 
tended the reservation above mentioned for a further period 
of three years. The statute provides that if the United States 
does not authorize the construction of works for the utilization 
of the waters mentioned within the three-year period, these 
waters will then be subject to appropriation by others. In this 
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case, of course, the project has been authorized and is under 
construction. 

***** 

1308 Section VI. Work of the Bureau of Reclamation 

and the Contractors 

***** 

(b) Columbia River Highway Bridge. —On March 17, 1934, 
the Bureau awarded to the Western Construction Company of 
Seattle the contract for the construction of the two river piers 
of the Columbia River highway bridge, to be located about one- 
half mile downstream from the axis of the dam. This contract 
was completed in May 1935, and the contractor received $156,- 
681.63 for the work. On November 12, 1934, a contract was 
awarded to J. H. Pomeroy Company, Inc., of San Francisco, for 
the furnishing and erection of the superstructure of this bridge. 
This company was also given an extra work order to straighten 
and strengthen the east pier of the bridge, which had been 
thrown out of plumb by a slide. The bridge and pier work was 
completed in May 1936. The J. H. Pomeroy Company, Inc., 
received $596,004.29 for the superstructure and pier work. The 
total cost of the bridge, exclusive of certain materials furnished 
by the Government, amounted to $752,685.92. 

(c) Highway and Railway Grade. —On June 5, 1934, the 
Bureau awarded to Crick and Kuney, of Spokane, a con- 

1310 tract for the construction of a joint highway and railway 
grade from the head of the Grand Coulee to the Grand 
Coulee damsite. 

* * * * * 

(d) U. S. Construction Railroad. —Negotiations to have the 
Northern Pacific Railway Company construct a branch line 
from Odair, near Coulee City, to the damsite, a distance of 
about 30 miles, having failed, the Bureau of Reclamation, on 
July 18, 1934, awarded to David H. Ryan the contract to con¬ 
struct this railway. Upon the completion of the railway in 
June 1935 the contractor received $269,533.97 for his work. 

(e) Construction of the Government Camp. —It was neces¬ 
sary for the Bureau of Reclamation to construct, near the Grand 
Coulee damsite, a permanent camp to be used by its engineers, 
etc., during construction, and by the permanent operating staff 
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after the project is completed. The camp is located on the west 
side of the river a short distance downstream from the damsite. 
The major work done in the construction of this camp was as 
follows: 

• * • # * 

(2') Water and Sewer System. —On August 6,1934, Arcorace 
and Company, of Seattle, received notice to proceed with their 
contract for the construction of a water supply and sewer sys¬ 
tem in the camp. Upon the completion of this work in Feb¬ 
ruary 1935 the contractors were paid $62,166.82. 

• • * • * 

(4') Schoolhouse. —On November 17,1934, American Build¬ 
ers, Inc., of Seattle, began the construction of a schoolhouse at 
the Government camp. Upon the completion of the contract in 
March 1935 the contractors were paid $43,515.17. 

• « # * * 

1312 (7') Dormitories. —In February. 1935, Ryberg and 

McCaul, of Seattle, began work under a contract for the 
construction of two dormitory buildings at the Government 
camp. Upon the completion of the work in October, 1935, the 

contractors were paid $83,391.79. 

• • # # * 

(8') Government Warehouse. —On February 23, 1935, the 
American Bridge Company was awarded the contract for the 
furnishing, fabricating, and delivery of all structural steel re¬ 
quired in the construction of a steel warehouse at the camp. 
This contract amounted to about $22,599, and other material 
purchased for the warehouse to $11,974.46. On March 7,1935, 
Clark and Early, of Seattle, were awarded the contract for the 
erection of this warehouse. Upon the completion of the con¬ 
tract in July, 1935, they were paid $25,255.49. 

• • # • • 


1344 Bulletin No. 22 

The Road Building Sands and Gravels of Washington 

# • * • • 

1366 General Statement 

Deposits of sand and gravel are generally abundant in 
the northern part of the state, where extensive glacia- 
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tion occurred during the last Glacial Epoch. This is generally 
the case in any area in the United States where the effects of 
the last glacial action were felt. The Puget Sound region, the 
Olympic Mountains, the northern Cascades, and the Okanogan 
Highlands were all intensively glaciated, and in these sections 
a plentiful supply of sand and gravel may be found, with but 
few exceptions. Fortunately, sand and gravel were carried 
by streams for long distances south and west from their glacial 
source, thereby giving these materials a more extensive dis¬ 
tribution than would have been the case if confined to the 
glaciated area. The Chehalis River Valley is an excellent 
example on the west side, while the Columbia River Valley, 
the Spokane River Valley, numerous coulees which cross the 
Columbia Plateau, and the Snake River Valley may be cited 
for the east side. 

* * * * * 

1377 Columbia Plateau Province 

All of the area south and east of the Columbia River, 
south of the Spokane River, and north of the Snake 
River is herein considered as the Columbia Plateau Province. 
The counties are Douglas, Lincoln, Grant, Adams, Whitman, 
Franklin, and the southern part of Spokane (Plate II). 

This province is quite different from the Okanogan Province 
in several ways. The topography is that of a somewhat broken 
plateau, the area is unglaciated except along the northern 
border, the gravels occur chiefly in coulees which are now 
almost streamless, and the gravels are almost entirely basaltic 
in composition. 

WTien the ice sheet which covered the Okanogan Moun¬ 
tain area, lapped upon the northern border of this district, 
the normal drainage of the Spokane and Columbia rivers was 
diverted across the plateau in numerous courses, now known 
as coulees, having a south to southwest direction. The Grand 
Coulee was one of these. The coulees were filled to a con¬ 
siderable height, and later much of the sand and gravel was 
eroded away, leaving but remnants of the former deposit. In 
many cases these remnants occur and are to be looked for, in 

492259—42-15 


224 HAROLD L. ICKES VS. DONALD L. UNDERWOOD ET AL. 


protected places on the southwest side of isolated hills of rock, 
or in the recesses of small tributaries. The Sunset Highway 
from Waterville to Spokane crosses these old water-courses 
time and again, and the Central Washington Highway follows 

one or more most of the way from Pasco to Spokane. 

***** 

1485 DOUGLAS COUNTY 


1488 DISTRIBUTION OF ROAD GRAVELS 

Within the area of glacial drift there are many knolls 
of gravel to be found. These cannot always be identi¬ 
fied as gravel-bearing without making test-pits, but sometimes 
they can be detected by their smooth and rounded contour, 
their steepness of slope, and the character of the soil-covering. 
Their distribution is so erratic that their occurrence in any 
certain locality cannot be predicted, but they may be found 
most anywhere. 

The drainage lines which lead away from the glacial drift 
area usually contain deposits of gravel which were transported 
and deposited there by the waters from the melting ice. 

1489 Moses Coulee is an example, and the small valley east 
of Withrow another. The Columbia River Valley also 

represents such a relationship. The materials of the east side 
of the Columbia River, however, seem to contain too much 
fine sand until a point is reached a few miles below Wenatchee. 
The small valleys west of Waterville are barren of gravels be¬ 
cause their sources were outside of the gravel-bearing waters 
of the glacier. 

* * * * * 

1504 GRANT COUNTY 

***** 

1507 DISTRIBUTION OF ROAD GRAVELS 

Due to the fact that the Columbia River was diverted from 
its present course during a part of the Glacial Period and made 
to flow through the Grand Coulee and by way of Moses Lake 
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and Crab Creek, a large amount of sand and gravel was brought 
into the county and deposited over considerable territory in the 
vicinity of Soap Lake and Adrian and south beyond Moses 
Lake. The sketch map of the county shows by small circles the 
areas in which road gravel can likely be found, and by a symbol 
of crossed shovels some of the places where pits have already 
been opened. 

***** 

1542 LINCOLN COUNTY 

* # * * * 

1546 GENERAL DISTRIBUTION AND CHARACTER OF ROAD GRAVELS 

The sketch map of the county shows by small circles the 
general areas where road gravel can probably be found, and by 
crossed shovels where pits have been opened. Those which are 
numbered represent places from which samples were taken and 
tested and which will be considered hereafter. In general the 
gravel areas follow the old drainage courses from north to south 
and southwest, and the east-west valley of Crab Creek. Over 
the northern part of the county there are mounds of gravel 
having an erratic distribution which can be definitely identified 
as gravel-bearing only by test-pits. These were deposited 

irregularly by the ice-sheet during its retreating stages. 

# • * * ♦ 
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opinion below 

The District Court wrote noopinion and made no findings of 
fact. Its final judgment ofr jfey 14, 1942, appears at pages 
128-129 of the Appendix to Appellant’s Brief. 

JURISDICTIONAL STATEMENT 

The jurisdiction of the District Court in this suit against 
the Secretary of the Interior is based upon Section 11-306, 
D. C. Code (1940). Final judgment against the appellant 
was entered July 14,1942 (Appellant’s App. 12S-129). Notice 
of appeal from that judgment, which also brought up for review 
the order of October 28, 1941, denying appellant’s motion to 
dismiss the complaint (Appellant’s App. 27), and the order 
denying the motion for a rehearing of the motion for summary 
judgment (Appellant’s App. 123-124) was filed August 11, 
1942 (Appellant’s App. 129-130). The jurisdiction of this 
court is invoked under Section 17-101, D. C. Code (1940). 

(i) 
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STATEMENT OF FACTS 

This suit was begun July 29, 1940 (Appellant’s App. 1) by 
appellees, plain tiffs below, for a mandatory injunction order¬ 
ing appellant, defendant below, to set aside his final decision 
of June 14, 1940 (Appellant’s App. 117-122), made after 
lengthy hearings, holding that the sand and gravel in the placer 
claim staked by appellees did not constitute a valuable mineral 
deposit. 

The location of the alleged mining claim 

This claim was located 1 by Donald L. Underwood for him¬ 
self and six co-locators 2 on November 11, 1933, and covered 
an area of 130 acres and four-fifths of a mile of w’ater front 
in lot 1 and a part of lot 2, sec. 31, and parts of lots 3 and 4, 
in sec. 30, T. 29 N., R. 31 E., Willamette Meridian, Washing¬ 
ton. This claim is approximately l 1 /* miles north of and 
downstream from the site of the Grand Coulee Dam on the 
Columbia River (Appellant’s App. 4, 40). The valuable 
mineral deposit claimed to have been discovered is sand and 
gravel which, in the words of Mr. Underwood, was “visible to 
the eye” (Appellant’s App. 155). This appellee had come into 
this area just when preliminary work was begun on the dam 
and had sought to buy this and other deposits (Appellant’s 
App. 8, 14, 42, 95, 153-155, 156-157). Believing that the 
owner and the entryman on the above lands had only surface 
rights, he proceeded to locate this claim and two other claims 

1 It would seem that the appellees came into this area and looked for 
gravel deposits upon the basis of a report of the Bureau of Reclamation 
which outlined the gravel deposits in the neighborhood, including the Sand 
Hill deposit (Appellant’s App. 152). Under date of January 7. 1932. the 
Bureau of Reclamation made a report on the Grand Coulee Dam, H. Doc. 103 
(73d Cong., 1st sess.) Vol. 1, p. 479 ct seq.. which discussed at pp. 498-500 
the sand and gravel deposits at the dam site. See appendix, pp. 47—19, infra. 

3 Two of these, however, have not joined in this action although they were 
parties to the proceedings which are the subject of this suit (Appellant’s 
App. 58). In the departmental proceedings, the locators are referred to as 
claimants. In this brief, “appellees” will be used to refer to all the locators, 
except in Point IV, when the absence of two of the locators is of importance 
in considering an error in the terms of the final judgment. 
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which are not involved in this action 3 (Appellant’s App 8,155, 
156). The formalities required by statute for making a loca¬ 
tion were complied with (Appellant’s App. 3-4). However, 
the Secretary determined that the substantive statutory re¬ 
quirement that the location contain a valuable mineral deposit 
was not satisfied. This claim is within one mile of the great 
Brett gravel pit from which eleven million cubic yards of sand 
and gravel were taken for the construction of the Grand Coulee 
Dam. That pit, although it contained between 35,000,000 and 
60,000,000 cubic yards of good sand and gravel (Appellant’s 
App. 41, 96,170), was found to be worthless in a condemnation 
proceeding. 4 Brett v. United States, 86 F. 2d 305 (C. C. A. 9, 
1936), cert, denied, 301 U. S. 682 (1937). 

Institution of the departmental proceedings 

Because the Government needed part of the land on which the 
claim was located in connection with the construction of the 
Grand Coulee Dam 5 it filed a declaration of taking, which in¬ 
cluded lots 1 and 2, Section 31, on December 27,1933, one month 
after notice of appellees' purported location had been filed 
(Appellant’s App. 41,95). This alleged mineral claim was first 

8 One of these claims, known as “Sand Hill No. 3 Associated Placer,” which 
was south of the claim in this case and closer to the dam, was declared null 
and void as the result of the institution of adverse proceedings, as shown 
by the records of the Department of the Interior. G. L. O. Misc. 1541248. 
Judicial notice can be taken of these records. Knight v. V. S. Land Associa¬ 
tion, 142 U. S. 161, 169 (1891) ; Red Canyon Sheep Co. v. Ickes, 69 App. D. C. 
27, 31, 98 F. 2d 308 (1938). The other claim. “Sand Hill No. 2," was located 
on the west bank of the river (Appellant’s App. 136). 

4 The court said of the Brett gravel deposit, at page 306: 

“There was uncontradicted testimony that the land contains from 35,000,- 
000 to 60,000,000 cubic yards of good quality sand and gravel. However, the 
testimony showrs that commercially, the sand and gravel has no value, except 
In its use in constructing the dam. The reason is that the cost of delivering 
processed gravel from the land in controversy to the nearest towns of any 
size where there would be a market, is six to seven times the retail price of 
gravel in those towns.” [Italics supplied.] 

The Government permits people to obtain gravel without charge from the 
part of the pit not needed for government work (Appellant’s App. 200). 

* Upon part of the land covered by this location the United States has 
constructed an airport (Appellant’s App. 156). 
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brought to the attention of the Department of the Interior in 
January 1934 by the petition of the appellees to intervene in 
the condemnation suit. However, the final judgment in that 
proceeding expressly excepted and did not affect the mineral 
rights, if any, of the appellees. On March 22, 1934, the entire 
asserted claim was included within a larger area withdrawn by 
the Secretary of the Interior in a first form withdrawal under 
the Reclamation Act (Appellant’s App. 41). 

As a result of the fact that sand and gravel is so plentiful in 
the area of the Grand Coulee Dam as to be worthless and the 
circumstances surrounding the location of the claim already 
cited, as well as the fact that the location had been made during 
the time that the Government was negotiating with the owner 
to purchase a part of the land for use in connection with the con¬ 
struction of the dam, an investigation was ordered to be made. 
The report of a special agent, Division of Investigations, De¬ 
partment of the Interior, was adverse and proceedings against 
the claim were ordered instituted by the Commissioner of the 
General Land Office on April 5, 1934 (Appellant’s App. 42). 
The charges made against appellees were: 

1. That the claim was located for purposes other than mining. 

2. That the claim was located for speculative purposes. 

3. That the claimants have not performed the amount of 
discovery work required by law. 

4. That mineral has not been found on the claim in sufficient 
quantities to constitute a valid discovery. 

5. That the land is nonmineral in character (Appellant’s 
App. 5). 

The first hearing 

The appellees answered the charges and hearings were held 
before a notary public at Almira, Washington, from May 1 to 
May 4,1935 (Appellant’s App. 42). June 12,1935, the register 
rendered a brief advisory decision (Appellant’s App. 57-61), 
stating that the adverse charges were not substantiated by the 
Government. 

In accordance with the approved departmental practice ad¬ 
hered to since 1884,“ the transcript of the record was forwarded 

* Instructions of May 9,1884, 2 L. D. 807, S08. 
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to the Commissioner of the General Land Office for his con¬ 
sideration and decision. The Commissioner, in his decision of 
July 10,1935 (Appellant’s App. 61-74), held that the first two 
charges had not been proven by the Government, although 
he dubbed the appellees “opportunists of the most obvious 
sort” since their “location was made in the immediate vicinity 
of a proposed dam site with the evident hope of benefiting from 
the construction of necessary works at and near the projected 
dam” (Appellant’s App. 63). 7 The Commissioner held, how¬ 
ever, that the evidence showed that the gravel on the land had 
no market value and was not a valuable mineral deposit subject 
to location under the mining laws. 8 

On appeal, the decision of the Commissioner was sustained 
on March 23, 1936 (Appellant’s App. 74-82), on the ground 
that the deposit of sand and gravel was not a valuable mineral 
deposit since it could not be mined, removed and disposed of 
at a profit. A motion for a rehearing was denied July 8, 1936 
(Appellant’s App. 83-85). 

The reopening of the case 

On December 5, 1936, a decision was rendered (Appellant’s 
App. 85-87) denying a petition by appellees that the Secretary 
exercise his supervisory authority, but without prejudice to 
their privilege to submit a showing as to the evidence they 
would offer with respect to the marketability of the sand and 
gravel if the case -were reopened for consideration. Thereafter 
the appellees made a showing, consisting of letters, affidavits 
and publications, purporting to show the demand for sand 
and gravel, and on September 9, 1937 (Appellant’s App. 87- 
101), the petition for the exercise of supervisory authority was 
granted in part. The opinion held (Appellant’s App. 101) that 

7 The third charge was declared immaterial because of the ruling of the 
Supreme Court of the United States on June 3, 1935, in Ickes v. Development 
Corp., 295 U. S. 639, that the United States is without authority to forfeit 
a mining claim by reason of default in the performance of annual assessment 
work. 

* Whether the deposit is a valuable one is covered by the fourth charge, 
which relates to the validity of the discovery, as well as the fifth charge 
that the land is nonmineral in character. 

503775—43 - 2 
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the appellees had made enough of a showing so that the De¬ 
partment, in its discretion, would accord them a further hear¬ 
ing to enable them to prove that the deposits had, prior to the 
declaration of taking of December 27,1933, or prior to the with¬ 
drawal of March 22, 1934, a present or prospective market 
value. 

The second hearing 

The departmental proceedings accordingly were remanded 
to the register, and hearings were held in September 1938 at 
Seattle, Spokane, Coulee Dam and Olympia, Washington (Ap¬ 
pellant’s App. 47). The register, after the hearing had been 
filed with him, in a one-page advisory decision (Appellant’s 
App. 101-102), again held for the appellees and forwarded the 
record, in accordance with the usual procedure, to the Commis¬ 
sioner of the General Land Office. In a four-page decision 
(Appellant’s App. 102-107), the Commissioner held that the 
deposit was a valuable mineral deposit. The Special Agent in 
Charge then took an appeal to the Secretary, filing detailed 
specifications of error, but serving no brief (Appellant’s App. 
47-48). On August 11, 1939 (Appellant’s App. 107-117). the 
Under Secretary reversed the Commissioner and held that there 
was no demand or market for the deposit in question either 
presently or prospectively at the time of the location or at 
any time prior to the time the Government appropriated the 
land. 

Upon the appellees’ motion for rehearing, the Assistant Sec¬ 
retary, after duly considering the alleged errors, in his decision 
of July 14,1940 (Appellant’s App. 117-122), found that no error 
had been committed. 9 Therefore, after reviewing the entire 
evidence in the record, the prior decision was affirmed and it 

•This final decision stated that the previous decision in determining the 
mineral value of the claim had not, as alleged by appellees, departed from 
the rule of law laid down in the reopening decision of September 9, 1937. 
The decision also discussed and rejected appellees’ contentions that the 
secretary could not disturb the findings of fact made by the register and the 
Commissioner of the General Land Office, that his findings of fact were con¬ 
trary to the weight of the evidence, that the Department had not observed 
its rules of practice governing appeals, and that the Under Secretary’s de¬ 
cision showed bias, prejudice, and caprice. These contentions are also the- 
basis of appellees’ complaint. 
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was found as a fact that the deposit of sand and gravel in ques¬ 
tion was neither presently nor prospectively valuable for min¬ 
eral before or at the time of the appropriation of the land for 
public use. 

The proceedings in the district court 

The appellees thereupon brought this suit in the district 
court to review the determination of the Secretary. Their com¬ 
plaint (Appellant’s App. 1-26) set forth what they conceived to 
be the evidence in the record of the departmental proceedings 
establishing that their alleged claim contained a valuable min¬ 
eral deposit and alleged that the appellant had acted arbitrarily 
and capriciously in holding that the deposit in question was not 
valuable. They asked for a mandatory injunction to set aside 
the decision of the Secretary holding their claim null and void 
and that the court order the record in the Department certified 
to it (Appellant’s App. 25). Appended to the complaint were 
six of the ten opinions in the departmental proceedings. 10 The 
court, on October 28.1941, denied appellant’s motion to dismiss 
the complaint because “On the admitted facts and the law in 
the case, the decision of the defendant shows prejudice and 
abuse of judicial discretion” (Appellants App. 27). 

Thereafter, the answer (Appellant’s App. 27-57) was filed 
which denied all the material allegations of the complaint, set 
forth the complete history of the location of the claim and of the 
proceedings, and attached as exhibits the ten decisions which 
had been made in the course of the departmental proceedings. 
On March 31. 1942, the appellees filed their motion for sum¬ 
mary judgment without supporting affidavits. (Appellant’s 
App. 122). No affidavits were filed in opposition by the appel¬ 
lant. The court, refusing to take judicial notice of the depart¬ 
mental proceedings or of the transcript of the hearings in those 
proceedings (Appellant’s App. 124), granted the motion for 
summary judgment on July 1. 1942 (Appellant’s App. 123). 

On July 9, 1942, appellant filed a motion to vacate the deci¬ 
sion which had granted the motion for summary judgment and 

10 These exhibits have not been reprinted in the “Appendix to Appellant’s 
Brier* because they are identical with six of the exhibits appended to the 
answer, all of which are reprinted in the appendix. 
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for a rehearing of such motion. The motion was based upon 
the ground that there were genuine issues as to material facts 
raised by the pleadings or, in the alternative, that if the court 
considered the departmental record which was incorporated in 
the affidavit in support of the motion and of which the court 
had previously refused to take judicial notice, it would conclu¬ 
sively establish that the determination of the appellant was 
neither arbitrary nor capricious (Appellant’s App. 123). On 
July 14, 1942, the court denied the motion for rehearing (Ap¬ 
pellant’s App. 124). On the same day it issued a judgment 
(Appellant’s App. 128-129) in favor of the appellees, ordering 
the determinations in the Departmental proceedings set aside 
and the proceedings dismissed, that patent issue to the appel¬ 
lees, and that the United States be enjoined from interfering 
with the appellees in the removal of sand and gravel from their 
alleged claim. On August 11, 1942, the appellant filed his no¬ 
tice of appeal (Appellant’s App. 129) to bring up for review the 
final judgment, the order overruling his motion to dismiss the 
complaint, and the order overruling his motion to vacate the 
decision which had granted the motion for summary judgment. 

STATUTES AND REGULATIONS 

The complaint relies upon Rev. Stat. secs. 2318 and 2319 (30 
U. S. C.. secs. 21 and 22) and the act of December 29,1916, sec. 
9 (39 Stat. 862,864,43 U. S. C. sec. 299). It also invokes Rules 
50, 75 and 80 of the Rules of Practice of the Department of the 
Interior (43 CFR 221.50, 221.74, 221.79). There are also in¬ 
volved the provisions of Rev. Stat. sec. 2331 (30 U. S. C. sec. 
35) and of Rule 13 of the Rules for Government Contests, as 
amended by Circular 1299 of May 18, 1933 (43 CFR 222.13). 
The text of these statutes and regulations is set forth in the 
appendix, at pages 40-44, infra. The pertinent portions of Rule 
56 of the Federal Rules of Practice are set forth in the appendix, 
at pages 45-46, infra. 

STATEMENT OF POINTS 

1. The motion to dismiss should have been granted because 
the complaint, in the light of the exhibits attached to it, does 
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not establish that the appellant’s decision in the Departmental 
proceedings was either arbitrary or capricious. 

2. The motion for summary judgment should not have been 
granted in favor of the appellees because the pleadings showed 
that, at least as to the allegations in paragraphs XVI and XVII 
of the complaint, there were issues of material fact. 

3. The court erred in refusing to consider the record in the 
Departmental proceedings, either by judicial notice or by 
granting the motion for rehearing, and in not granting judg¬ 
ment for appellant. 

4. The judgment is erroneous because its provisions dismiss¬ 
ing the Departmental proceedings and ordering the issuance 
of a patent oust the appellant of matters within his juris¬ 
diction and the injunction against interfering with the removal 
of sand and gravel deprives the United States of its statutory 
rights under the act of December 29,1916, supra. 

SUMMARY OF ARGUMENT 

I 

The district court erred in denying appellants motion to' 
dismiss the complaint. Its jurisdiction is limited to the ques¬ 
tion of whether appellant’s determination that the land covered 
by appellees’ claim is not mineral in character is reasonable. 
That determination is one of fact clearly within the appellant’s 
discretion. West v. Standard OH Co., 278 U. S. 200, 213. 220 
(1929), and may not be reexamined by the District Court, 
Cameron v. United States, 252 U. S. 450,464 (1920). 

The Secretary’s determination that the land was not mineral 
in character accords with the well settled rule that a valuable 
mineral deposit is one whose extraction is profitable and which 
will justify expenditures to that end. Chrisman v. Miller , 197 
U. S. 313,322 (1905); 1 Lindley on Mines (3d ed. 1914) sec. 98, 
pp. 174-175. This test of value is satisfied if the deposit can 
be mined, moved and marketed at a profit. Opinion of Act¬ 
ing Solicitor, 54 I. D. 294 (1933 ); Layman v. Ellis, 52 L. D. 714 
(1929). Since appellees rely on the same authorities, they are 
merely quarreling with the appellant’s interpretation of the 
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rule of law. However, the Department has never held a de¬ 
posit valuable unless the proof established that it could be 
extracted, transported and sold at a profit. This long con¬ 
tinued administrative construction is entitled to great weight. 
Norwegian Nitrogen Products Co. v. U. S., 288 U. S. 294, 311- 
315 (1933). 

The complaint, construed in the light of the exhibits attached 
to it, Wilbur v. Minidoka Irr. Diet., 60 App. D. C. 205, 50 F. 2d 
495 (1931), shows that appellees’ contentions were considered 
in a full and a fair hearing and found insufficient to prove that 
the Sand Hill deposit is a valuable mineral deposit within the 
meaning of this rule. There was no present market for the de¬ 
posit when it was located and appellees conceded this (Appel¬ 
lant's App. 105). The appellant found that there was no pros¬ 
pective market for the Sand Hill gravel. The Government 
would not use it because it did not measure up to its specifica¬ 
tions. The complaint and exhibits show only possible gross 
sales of 4,150 cubic yards over a 4-year period in the dam area. 
Even at 10 cents per yard for unprocessed sand and gravel, this 
is only $103.75 per year. However, there were abundant avail¬ 
able deposits of sand and gravel in the dam area to which free 
access was had. In addition, the state highway program, be¬ 
cause of the distance of the roads and the cost of transportation. 
10 cents per cubic yard per mile, offered no market. The Co¬ 
lumbia Basin reclamation project, which is fifty miles south of 
the dam, because of these same factors, likewise offered no pros¬ 
pective market. In short, appellees’ claim was not rejected be¬ 
cause of suspicion as to their motives in staking the location but 
only because they did not prove with “reasonable certainty” the 
mineral character of the land. Chrisman v. Miller, 197 U. S. 
313. 325 (1905); Helen V. Wells, 54 I. D. 306, 309 (1933). 

The procedure in the Departmental proceedings was not arbi¬ 
trary or capricious. The Secretary’s careful consideration of 
their every contention rebuts appellees’ claim to this effect. 
Lyders v. Ickes, 65 App. D. C. 379, 381, 84 F. 2d 232 (1936). 
The Secretary may make findings of fact de novo in determin¬ 
ing whether land is mineral in character and he properly had the 
case before him on appeal. Knight v. United States Land 
Assn., 142 U. S. 161,178 (1891). 
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II 

Even if the court correctly denied the motion to dismiss the 
complaint, it improperly granted the motion for summary judg¬ 
ment since the pleadings show a substantial dispute as to mate¬ 
rial issues of fact. The first such issue is whether a substantial 
market for sand and gravel existed in the vicinity of Grand 
Coulee Dam in the years immediately after the appellees made 
their purported location (Appellant's App. 11-12,12-13,32-33, 
112, 113-116). A second material issue is whether the future 
development of the area in the proposed reclamation project 
offered a prospective market for the Sand Hill claim (Appel¬ 
lant's App. 13, 33). There was substantial evidence, the De¬ 
partmental record, to support the denials in the answer. Miller 
v. Miller, 74 App D. C. 216, 219, 122 F. 2d 209 (1941). This 
foreclosed summary judgment for appellees and required the 
court to specify the issues of fact which were still in dispute. 
Associates Discount Corp. v. Crow, 71 App. D. C. 336, 338,110 
F. 2d 126 (1940). 

III 

The district court abused its discretion in refusing to con¬ 
sider the Departmental record, including the transcript of the 
hearings. It could have taken judicial notice of these land 
office records, Red Canyon Sheep Co. v. Ickes, 69 App. D. C. 
27, 31, 98 F. 2d 30S (1928). in disposing of the motion for sum¬ 
mary judgment, Fletcher v. Evening Star Newspaper Co., 72 
App. D. C. 303, 308,114 F. 2d 582 (1940), especially since both 
parties placed their pleadings upon it. 9 Wigmore, Evidence 
(3d ed. 1940), sec. 2571. pp. 547-S. Moreover, under the cir¬ 
cumstances in this case, the district court again abused its dis¬ 
cretion in refusing a rehearing and granting summary judg¬ 
ment although the answer denied the unsupported allegations 
of the complaint. Whitaker v. Coleman, 115 F. 2d 305 (C. C. A. 
5,1940). 

Had the court considered the transcript, it must necessarily 
have decided in appellant's favor. The hearings conclusively 
support the denials of the answer that there was a substantial 
market for sand and gravel in the vicinity of the dam. They 
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show how extremely limited that market was, there being pos¬ 
sible sales of unprocessed material having a gross value of 
only $24 per year, since a fair average price for this material 
in the bank is four cents per yard. That small demand will 
decrease since the area’s population temporarily increased only 
because of the construction of the dam. Nor will Sand Hill 
gravel find a market in the irrigation project, because its 
northern boundary is fifty miles away from the deposit. The 
cost of transportation by truck, the only available method, is 
10 cents per cubic yard per mile. These two factors, together 
with the presence of abundant deposits of sand and gravel closer 
to and in the irrigation area, make it impossible to sell Sand 
Hill gravel there except at a tremendous loss. 

Since the Departmental record shows this suit to be without 
foundation, the district court should have granted summary 
judgment for appellant. A cross motion for judgment in his 
favor is unnecessary. United States v. Erie County, 3 Fed. 
Rules Serv. 593 (W. D. N. Y. 1940). 

IY 

The provisions of the final judgment are erroneous. The 
district court should not have ordered the Departmental pro¬ 
ceedings to be dismissed since it can only prohibit the appel¬ 
lant from considering the element which made his determination 
arbitrary and capricious. Wilbur v. Krushnic, 280 U. S. 306, 
319 (1930); Red Canyon Sheep Co. v. I ekes, 69 App. D. C. 27, 
43, 98 F. 2d 308 (1938). Furthermore, the court should not 
have required the issuance of a patent, Payne v. Central Pac. 
Ry. Co., 255 U. S. 228, 238 (1921), especially since this is not a 
patent proceeding, and by statute, the five appellees are not 
entitled to a claim of 130 acres. Rev. Stat. Sec. 2231 (30 U. S. 
C. sec. 35). Finally, since the surface of the claim has been 
patented for stockraising homesteads, the appellees are not en¬ 
titled to the injunction granted by the court, which in effect 
nullifies the requirements of the act of December 29, 1916, sec. 
9 (39 Stat. 862,864,43 U. S. C. sec. 299) that they give security 
to the surface owner or to the United States before they may 
engage in mining. Moreover, the injunction is without founda- 
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tion in the record since there is no allegation of any threatened 
injury. Spielman Motor Co. v. Dodge, 295 U. S. 89,96 (1935). 

ARGUMENT 

I 

The motion to dismiss should have been granted because the 
appellant’s determination was neither arbitrary nor 
capricious 

On October 28, 1941, the court overruled appellant’s motion 
(Appellant’s App. 26) to dismiss the action because “On the 
admitted facts and the law in the case, the decision of the De¬ 
fendant shows prejudice and abuse of judicial discretion” (Ap¬ 
pellant’s App. 27). The sole question raised by this motion 
was whether or not the complaint showed that the appellant 
had acted either arbitrarily or capriciously. This question 
should have been answered in the negative, and the motion 
to dismiss granted. 

A. The District Court could only determine whether appellant's judicial 
decision is reasonable 

The appellant’s final decision of June 14, 1940 (Appellant’s 
App. 117-122), involving both discretion and judgment, was 
not reviewable by the district court as on appeal, since the deter¬ 
mination as to whether the land was mineral in character is a 
question of fact clearly within his discretion. West v. Stand¬ 
ard Oil Co., 278 U. S. 200, 213, 220 (1929); Cameron v. United 
States, 252 U. S. 450, 462 (1920); Riverside Oil Co. v. Hitch¬ 
cock, 190 U. S. 316, 324 (1903); Standard Oil Co. of California 
v. United States, 107 F. 2d 402, 411 (C. C. A. 9, 1940), cert, 
denied, 309 U. S. 654 (1940); see also, Wann v. I ekes, 67 App. 
D. C. 291, 293, 92 F. 2d 215 (1937). The district court, there¬ 
fore, was without power to decide whether the Secretary’s ruling 
was right or wrong. It could only ascertain whether his con¬ 
clusions of fact and law had a reasonable basis. West v. Stand¬ 
ard Oil Co., 278 U. S. 200. 213 (1929); Alaska Smokeless Coal 
Co. v. Lane, 250 U. S. 549, 555 (1919); Ness v. Fisher, 233 U. S. 
683, 691-2, 693 (1912); Dow v. I ekes, 74 App. D. C. 319,123 F. 
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2d 909 (1941), cert, denied, 315 U. S. 807 (1942); Oregon Basin 
Oil & Gas Co. v. Work, 55 App. D. C. 373,375,6 F. 2d 676 (1925), 
affirmed per curiam, 273 U. S. 660 (1927). 

The appellees could not obtain a re-examination by the lower 
court of the fact issues determined by the Secretary (Appellant’s 
App. 2-3), and the substitution of its findings of fact for those 
of the appellant’s. This is clearly not within the scope of this 
proceeding. Cameron v. United States, 252 U. S. 450, 464 
(1920); Standard Oil Co. of California v. United States, 107 F. 
2d 402,414 (C. C. A. 9,1940), cert, denied, 309 U. S. 654 (1940); 
Wilbur v. Minidoka Irr. Dist., 60 App. D. C. 205, 50 F. 2d 495 
(1931), cert, denied, 284 U. S. 634 (1931); cf. Rochester Tel. 
Corp. v. United States, 307 U. S. 125, 145 (1939); Shields v. 
Utah-Idaho R. Co., 305 U. S. 177,185,187 (1938). 

Under these settled rules, it is clear that the appellant’s mo¬ 
tion to dismiss the complaint should have been granted. As 
demonstrated in the following pages, the complaint itself shows 
that the appellant’s decision was not only reasonable but was 
correct and that the proper procedure was followed in the de¬ 
partmental proceedings. 

B. The Secretary’s decision is correct on both the law and the facts 

1. Land is not mineral in character if the deposit cannot be 
extracted, transported and marketed at a profit. —Under the 
mineral laws of the United States, Rev. Stat. secs. 2318, 2319 
(30 U. S. C. secs. 21 and 22) 11 only “valuable mineral deposits” 
may be located; the lands involved must be “valuable for min¬ 
erals.” All the authorities agree that a valuable mineral deposit 
exists only if its extraction is profitable and if it will justify 
expenditures to that end. Cameron v. United States, 252 U. S. 
450, 459 (1920); United States v. Southern Pac. Co., 251 U. S. 
1,13,14 (1919); United States v. Plowman, 216 U. S. 372, 374 
(1910).; Chrisman v. Miller, 197 U. S. 313,322 (1905) ; 12 United 
States v. Iron Silver Mining Co., 128 U. S. 673, 684 (1910); 
Standard Oil Co. of California v. United States, 107 F. 2d 402, 

u See appendix, p. 40, infra. 

18 In Chrisman v. Miller, supra, at page 322, the court said: “No purpose 
or policy would be subserved by excepting from sale and patent veins and 
lodes yielding no remunerative return for labor expended upon them.” 
[Italics supplied.] 
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415 (C. C. A. 9. 1940), cert, denied, 309 U. S. 654 (1940); 1 
Lindley on Mines (3d ed. 1914) sec. 98, pp. 174-175. 

In the adverse proceedings against the Sand Hill claim, the 
appellant, therefore, properly required (Appellant's App. 98- 
99,101,110-111,122) a showing that the deposit in question can 
be removed and marketed “with profit/' 13 United States v. 
LUlibridge, 4 F. Supp. 204, 206 (S. D. Cal. 1932); Opinion of 
Acting Solicitor, 541. D. 294 (1933); Layman v. Ellis, 52 L. D. 
714 (1929); Holman et al. v. State of Utah, 41L. D. 314 (1912); 
Royal K. Placer, 13 L. D. 86, 90 (1891); Clark, Heltman & 
Consaul, Mineral Law Digest (1897) p. 346. 

Since the appellees in their complaint admit that the proper 
test is the possibility of marketing the product profitably, and, 
indeed, rely upon some of the same authorities (Appellant’s 
App. 18, 20-21), they are merely quarreling with the appel¬ 
lant’s interpretation and application of the rule in this case. 
However, that interpretation and application is supported by 
numerous decisions in which marketability and the factors 
affecting it have been considered. United States v. LUlibridge, 
4 F. Supp. 204, 206 (S. D. Cal. 1932). • Thus, the Department 
has considered the cost of extraction, United States v. Bulling - 
ton, 51 L. D. 604 (1926); State of Washington v. McBride, 18 
L. D. 199 (1894); the cost of transportation, Big Pine Mining 
Corporation, 531. D. 410 (1931); and that immense quantities 
of similar low-grade materials were more favorably situated, 
Gray Trust Co., 47 L. D. 18, 20 (1919). And it has held low- 
grade non-metalliferous mineral deposits to be valuable and 
subject to mineral entry only when the proof established an ex¬ 
isting or prospective market for the deposit. United States v. 
Charles F. Gutheridge, Los Angeles 038184, August 3, 1928, 
unreported; United States v. A. B. Barngrover, Misc. 1766925, 
March 26, 1942, unreported; cf. Hendler v. Lehigh Valley R. 
Co., 209 Pa. 256, 58 Atl. 486. 4S7 (1904). The Department’s 
construction of the mining laws was well stated 30 years ago, 
in the Holman case, supra, where it was said, at page 315: 

It is not the understanding of the Department that 
Congress has intended that lands shall be withdrawn 

“Obviously, appellees were not, as they allege (Appellant’s App. 22), re¬ 
quired to show that they could operate at a substantial profit. 
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or reserved from general disposition, or that title thereto 
may be acquired under the mining laws, merely because 
of the occurrence of clay or limestone in such land, even 
though some use may be made commercially of such 
materials. There are vast deposits of each of these ma¬ 
terials underlying great portions of the arable land of 
this country. It might pay to use any particular por¬ 
tion of these deposits on account of a temporary local 
demand for lime or for brick. If, on account of such 
use or possibilities of use, lands containing them are to 
be classified as mineral, a very large portion of the public 
domain would, on this account, be excluded from home¬ 
stead and other agricultural entry. It is safe to say 
that every kind of material found in land in its natural 
state may under some circumstances be put to non-agri- 
cultural uses. Local demand for building of levees or 
railroad embankments, filling up low places and the 
like, may make any particular land more valuable for 
the time on account of the material it contains than on 
account of its agricultural possibilities, but it is clear 
that such consideration cannot be given weight in de¬ 
termining what lands are reserved for special disposition 
because mineral in character. [Italics supplied.] 

As the other departmental decisions which are cited above 
show, this interpretation and application of the rule has con¬ 
sistently been followed. A long continued administrative con¬ 
struction by the department charged with the application and 
enforcement of the statutory provision is entitled to great 
weight. Norwegian Nitrogen Co. v. U. S., 288 U. S. 294, 311— 
315 (1933); c/. Great Northern Ry. Co. v. U. S., 315 U. S. 262, 
275 (1942). 

It results that not only the general rule, -which appellees con¬ 
cede in their complaint, but also its particularized application 
to require a showing of marketability before lands are open for 
mineral appropriation, must be taken as settled. It remains 
only to inquire whether appellees’ complaint showed that the 
sand and gravel deposits which they claimed were so plainly 
capable of probable use that the appellant’s decision to the 
contrary was arbitrary or capricious. 
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2. The pleadings affirmatively show that appellees’ location 
was not a valuable mineral deposit within the meaning of this 
rule. —While a motion to discuss admits all well pleaded facts, 
it does not admit facts which appear by a record or document 
included in the pleadings to be unfounded. Wilbur v. Minidoka 
Irr. Dist., 60 App. D. C. 205, 50 F. 2d 495 (1931), cert, denied, 
284 U. S. 634 (1931); Leonard v. Lennox, 181 Fed. 760, 763 
(C. C. A. 8, 1910); see Cohen v. United States, 129 F. 2d 733, 
736 (C. C. A. 9,1942); c/. Lucking v. Delano, 74 App. D. C. 134, 
136-7, 122 F. 2d 21 (1941); Craig v. Western & Southern In¬ 
demnity Co., 119 F. 2d 591, 592 (C. C. A. 6, 1941). There can 
be no doubt that the district court did not examine the com¬ 
plaint in the light of the exhibits 14 attached to it. Had it done 
so, it must necessarily have found that there was no prejudice, 
abuse of discretion, or abitrary or capricious action present in 
the appellant’s determination that the alleged sand and gravel 
claim of the appellees was not a valuable mineral deposit and 
that the land was not mineral in character. 

Although the complaint alleges (Appellant’s App. 24) that 
there was both an actual and a prospective market for the Sand 
Hill deposit, it is contradicted by the exhibits attached to it. 
Thus, the Under Secretary in his opinion of August 11, 1939, 
said (Appellant’s App. 110): 

With respect to the evidence as to whether deposits 
were valuable, presently or prospectively, at the govern¬ 
ing dates above mentioned, it is clear from the undis- 

u Plaintiffs’ Exhibit “A” is the opinion of the First Assistant Secretary 
of September 9, 1937 (Tr. 31-45), which is also Defendant’s Exhibit “F” 
(Appellant’s App. 87-101) ; Exhibit “B”, the opinion of the First Assistant 
Secretary of March 23, 1936 (Tr. 46-54), is Defendant’s Exhibit “C” (Appel¬ 
lant’s App. 74-82); Exhibit “C" includes the opinion of the Commissioner of 
the General Land Office of February 28, 1939 (Tr. 56-459), which is Defend¬ 
ant’s Exhibit “H” (Appellant’s App. 102-107); Exhibit **D” includes the 
opinion of August 11. 1939, of the Under Secretary (Tr. 68-70), which is 
Defendant’s Exhibit “I” (Appellant’s App. 107-117) ; Exhibit “E” includes 
the opinion of June 14, 1940. on the motion for rehearing by the Assistant 
Secretary (Tr. 73-78), which is Defendant's Exhibit “J” (Appellant’s App. 
117-122). Since these exhibits are identical, reference will be made to them 
only as they appear in the “Appendix to Appellant’s Brief.” All references in 
this section to these exhibits relate only to those which were attached as 
exhibits to appellees’ complaint. 
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puted evidence that the gravel had no present value at 
the date mentioned for the reason that there was no 
market for the same.” It is clearly shown at that time 
the work on the project was in the initial stages; that 
there was only a small camp in the locality engaged in 
core drilling excavating and the building of highway 
bridges. The building of the dam, roads, and other struc¬ 
tures in the towns and locality that grew up occurred 
after such dates. There was no reason whatever to be¬ 
lieve that the deposits could have competed successfully 
with like material sold in distant markets. 

The determination that no prospective market existed is 
likewise neither arbitrary nor capricious. Asserting that it is, 
the appellees in paragraph XVI of the complaint (Appellant’s 
App. 11-12) set forth their version of the testimony relating 
to alleged purchases and sales of sand and gravel within the 
vicinity of the dam to show that when the Under Secretary 
found that ‘The evidence shows that there was a limited market 
in the vicinity of Coulee Dam for unprocessed and processed 
gravel and sand*’” (Appellant’s App. 116), his statement did 
“not do justice to the record facts.” But the testimony set 
forth was carefully evaluated by the Under Secretary in his 
opinion (Appellant’s App. 118-115) and was also reviewed by 
the Assistant Secretary in the final decision of June 14, 1940 
(Appellant’s App. 122). 

Appellees’ allegation of a total production of 40,000 cubic 
yards of sand and gravel ever a period of two years (Appellant’s 

a The Commissioner of the General Laud Office in his decision of February 
28, 1939, stated that (Appellant’s App. 105) the appellees conceded that ac 
the time of posting the notice of discovery on the claim on November 11.1933, 
the Columbia River plateau at the dam site and the surrounding and adja¬ 
cent country was wild desert land, uninhabited and unimproved and that it 
did not have a sufficient population to invite the use of sand and gravel as a 
commercial commodity. The complaint alleges (Appellant’s App. 14) that 
the “Big Bend Country’’ of the Columbia River Busin is little better than a 
desert. 

”The remainder of that paragraph not quoted by appellees is as follows: 

“There Is not sufficient ground for believing, because of the abundance, 
availability and free access to such deposits, that it had any value other than 
that imparted to it by the labor of excavation in the case of unprocessed 
material, and such labor and the cost of processing in the case of processed 
gravel.’’ [Italics supplied.] 
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App. 12) is, in fact, no more than 31,920 cubic yards, and this 
over a period of four years. 17 Of this gross figure, 5,270 yards 
were a donation to a town, because it lacked funds, and a large 
part of that gravel was supplied by the United States (Appel¬ 
lant’s App. 12, 114^115). The Under Secretary’s opinion con¬ 
clusively shows that 22,500 yards of the gross figure were pro¬ 
duced for and used in public construction work at the dam 
(Appellant’s App. 113-115) for which Sand Hill gravel was 
not acceptable (Appellant’s App. 114). 18 At most, therefore, 
the complaint shows only a net production of 4,150 yards in 
four years which can be said to have been the market for which 
Sand Hill gravel could have competed. Even if unprocessed 
sand and gravel were worth 10 cents per yard (Appellant’s 
App. 115), this would mean an average of $103.75 per year from 
gross sales. This is truly a limited market, especially since the 
Under Secretary also pointed out that the credible testimony on 
both sides agreed as to the “abundance, availability and free 
access to” sand and gravel deposits in the area of the dam 
(Appellant’s App. 111-112, 116). 

Nor do the allegations in paragraph XVII (Appellant’s App. 
12-13) show arbitrary or capricious conduct. The Under Sec¬ 
retary in his decision did consider the testimony as to the 
state highway program and found it insufficient to establish 
that the Sand Hill claim had any prospective value (Appel¬ 
lant’s App. 113). This was because appellees’ own witness 
testified that the average cost of truck haul for sand and gravel 
was 10 cents per cubic yard per mile, that the roads involved 

17 The figures iu paragraph XVI total 42,420 cubic yards. However. Dor¬ 
sey’s production of 10,000 yards is mentioned twice and his sale of 500 
yards from these 10.000 yards is also alleged twice. If this duplication of 
10,500 yards is eliminated, it leaves a net total of 31.920. Paragraph XVI 
shows that it covers at least a three-year period and the Under Secre¬ 
tary's opinion shows that at least a four-year period is involved. 

“ The complaint shows that the contractor w^as required to use sand and 
gravel from the Brett pit which was made available to him without charge 
(Appellant’s App. 15). Moreover, though appellees claim Johnson would 
have bought processed sand and gravel from them at $2.60 per cubic yard 
(Appellant’s App. 11), the Under Secretary found that all the gravel pro¬ 
duced by Johnson was furnished free by the Government, and that 2,000 
yards cost him only 65 cents a yard’for processing and handling. Further¬ 
more. the Sand Hill gravel would not have been accepted for the work (Appel¬ 
lant’s App. 114). 
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were 25 or 30 miles from the claim, that the gravel used in their 
construction was obtained from roadside pits, which were plen¬ 
tiful, and that the Sand Hill location could not have competed 
for these contracts except as to parts of two roads which had a 
terminus near the deposit (Appellant’s App. 112, 113). 

Nor did the Under Secretary find (Appellant’s App. Ill) the 
evidence persuasive to show that the Columbia Basin 
Project (Appellant’s App. 13) offered a prospective market for 
Sand Hill gravel. 19 This -was because of the testimony that 
numerous pits and deposits of sand and gravel existed in the 
area of the proposed reclamation project, 20 where sand and 
gravel could be produced and laid down on the project much 
cheaper than from the Sand Hill claim, which is without railroad 
transportation (Appellant’s App. 111-112). This court at this 
point can take judicial notice that the Sand Hill claim is over 50 
miles from the northern boundary of the proposed reclamation 
project. 21 The cost of truck transportation alone, at 10 cents 
per cubic yard per mile, would, in itself, be a serious hindrance 
to the sale of this gravel for use in the reclamation area (Ap¬ 
pellant’s App. 112). 22 

"Although the complaint alleges that the report on the Columbia Basin 
Reclamation Project showed an expected use of 8 million to 10 million cubic 
yards of sand and gravel, this is apparently another of the many inaccuracies 
in the complaint. The opinion of the First Assistant Secretary of September 
9, 1937, shows that the attorney for the claimants presented this same re¬ 
port as showing the estimated yardage of the needed sand and gravel to 
amount to only a little over 3 million yards (Appellant’s App. 94). 

* The Bureau of Reclamation In 1932 had considered extensive deposits of 
sand and gravel, one at Adrian, 42 miles southwest of the dam, and at Hart¬ 
line, 21 miles southwest. H. Doc. 103 ( 73d Cong., 1st sess.) Vol. 1, p. 499. 
Though too far from the dam, they are close to the proposed reclamation 
project. Furthermore. Vol. 2, p. 1095, of the same report states that sand and 
gravel is extremely widespread in that area. See appendix, pp. 47-50, infra. 

“ The northernmost part of the area is 50 miles south of Grand Coulee Dam. 
Hearings, H. Com. on Irrigation and Reclamation, H. R. 6522, 77th Cong., 2d 
sess. (1942) p. 46. 

"The factors which were considered by the Department are of obvious 
importance since gravel is of widespread occurrence and can be processed at 
roadside pits by portable machinery, so that the resultant savings in the cost 
of transportation overcome any claimed economies in large scale production 
at permanent plants. Industrial Minerals and Rocks (Mudd series, 1937) 
pages 714-715; Lilley, Economic Geology of Mineral Deposits (1936) pages 
166-167; Minerals Yearbook (1923-33), United States Bureau of Mines, 
pages 601-10. See appendix, pp. 50-54, infra. 
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3. The Sand Hill claim was held invalid only because appel¬ 
lees did not sustain their burden of proof at the Departmental 
hearing. —Appellees’ vague allegations (Appellant’s App. 9,17) 
that the opinion of August 11, 1939 (Appellant’s App. 107- 
117), holding the claim invalid was based on suspicion are in¬ 
sufficient to sustain the complaint. This charge is based on 
the following paragraph from that opinion (Appellant’s App. 
116): 

The claimants here shortly before the withdrawal lo¬ 
cated these deposits on the terrace of the river situated 
about a mile and a half from the proposed dam. While 
there is no positive evidence in the record either that the 
claimants knew or that it was a matter of general knowl¬ 
edge that the land would be appropriated by the Gov¬ 
ernment, nevertheless the case is not free from the sus¬ 
picion by reason of the selection of the site for location 
that the possibility of appropriation hereof by the Gov¬ 
ernment might have been contemplated by the parties 
and this possibility was a material inducement for the 
location. In these circumstances it was all the more 
incumbent on the claimants, in order to secure a reversal 
of the previous judgments, to establish with reasonable 
certainty that the sand and gravel on the claim were 
commercially valuable. 

This, however, does not show that the Secretary found the 
claim invalid because of suspicion, nor does it even remotely 
approach the nature of arbitrary or capricious action. 23 The 

“Compare the following paragraph from the Secretary’s decision of March 
23, 1936 (Appellant’s App. SO): 

“The proof of marketability of the deposit should be clear and convincing 
In cases where the land has value for other purposes, such as for timber. 
E. If. Palmer (3$ L. D. 295); Helen V. Wells et al. (54 L. D. 307). In the 
present case, the testimony shows, and furthermore the Department will 
take judicial notice of the fact, that at the time the claim was located the 
Columbia Basin Commission had entered into a contract with the United 
Sates to expend $300,000 of State money in preliminary work in connection 
with the Coulee Dam project: that a large number of men were on the ground 
employed by the Commission and the Government engaged in preliminary 
work, test pit exploration, examination of sand and gravel pits for con¬ 
struction purposes: that the Federal Emergency Administrator of Public 

503775—43 4 
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remarks quoted above state the nature of the burden of proof 
imposed upon appellees by the Secretary when he reopened the 
case in his discretion for further hearings, and also that they 
had not sustained that burden of proof. Earlier in the same 
opinion, the Under Secretary had stated that the evidence of 
the appellees did not point with “reasonable certainty” to the 
conclusion they desired (Appellant's App. 113). The charge 
that the decision of August 11, 1939, was arbitrary and capri¬ 
cious was fully discussed and disposed of in the final decision 
of June 14.1940 (Appellant's App. 121-122). 

It is a firmly established rule that when land is sought to be 
taken out of the category of agricultural lands, the evidence of 
its mineral character should be reasonably clear. Chrisman v. 
Miller, 197 U. S. 313,323 (1905); United States v. Lillibridge, 4 
F. Supp. 204, 206 (S. D. Cal. 1932). This is applicable when¬ 
ever there is, as in this case, a nonmineral use of the land. 5 * E. 
M. Palmer, 38 L. D. 294, 298 (1909); Helen V. Wells, 54 I. D. 
306, 309 (1933); Austin v. Mann, 56 I. D. 85, 87 (1937). The 
application of this rule as to the burden of proof, which is in 
accord with the decision of September 9, 1937, (Appellant's 
App. 101) did not, as alleged by appellees (Appellant’s App. 
10,17), constitute a reopening of the first two charges. In the 
Wells case, supra, it was said at page 309: 

No bad faith is charged or proven in this case, never¬ 
theless, the fact that the tracts in controversy contain 

Works had already made an allotment of $63,000,000 for the construction of 
the dam site, concerning which great publicity had been given. The prob¬ 
ability that the land in question, by reason of its proximity to the dam site, 
would have a condemnation value might be reasonably anticipated, which 
renders it more incumbent upon the mineral claimants to clearly overcome 
the Government’s evidence that the deposit is unmarketable.” 

94 The lands on which the claim was located were stockraising homesteads 
(Appellant’s App. 8, 7.'). Under the act of December 29. 1916, secs. 1 and 
2 (39 Stat. 862, 43 U. S. C. secs. 291-292), see appendix, pp. 40-41, infra, land 
may not be entered as a stockraising homestead unless it has been designated 
by the Secretary of the Interior for entry under the act. This disposes of the 
appellees’ efTort (Appellant’s App. 19) to show that the only value of the 
land is as a sand and gravel deposit and thus to overcome the rule of proof 
properly invoked by the Secretary. 
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more or less valuable timber and timber that will grow 
into value, supplies an additional reason for clear and 
convincing evidence that the land is valuable for mineral 
before title should pass from the United States. 

In short, appellees’ complaint and the exhibits thereto show 
plainly that the sand and gravel beds were not a “valuable 
mineral deposit” and could not be claimed under the mining 
laws. This Court has already ruled in a somewhat similar case 
where the exhibits showed that a complaint against the Secre¬ 
tary must be dismissed. In Wilbur v. Minidoka In. Dist., 60 
App. D. C. 205, 50 F. 2d 495 (1931), cert, denied , 284 U. S. 
634 (1931), it said (p. 206): 

The motion to dismiss plaintiff’s bill of complaint was 
directed against the entire bill, including the exhibit 
attached to it. The bill when thus considered consists 
of two parts—first, a statement of facts upon which the 
plaintiff relies as a ground for relief; and, second, an 
exhibit showing that the same statement had thereto¬ 
fore been submitted to the Secretary and by him found 
to be untrue, and that the Secretary had denied the 
relief therein sought by plaintiff. 

It is clear that the Secretary in the former hearing was 
acting within his jurisdiction in a quasi-judicial capac¬ 
ity, and that the issue presented by the plaintiff in the 
present bill of complaint was considered and decided 
by him upon the law and the evidence, that his decision 
was not arbitrary or capricioiffe, and that the present- 
case is no more than an attempt to appeal from that 
decision in order to secure a retrial of the same issues of 
fact and law by a court of equity. Moreover, the 
remedy which plaintiff seeks is in substance and effect 
a judgment in mandamus directing the Secretary to act 
contrary to the facts and law of the case as found by 
him. Such an appeal will not be entertained by the 
court. 
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C. The proper procedure was followed in the departmental proceedings 

The decision of the Secretary in this contest instituted by the 
Government to determine the mineral character of the land 25 
is conclusive since he acts in a judicial capacity, not as an advo¬ 
cate or a partisan. Standard Oil Co. of California v. United 
States, 107 F. 2d 402,412,413-14 (C. C. A. 9,1940), cert, denied, 
309 U. S. 654 (1940). There can be no doubt, from what trans¬ 
pired in the Departmental proceedings, that the Secretary has 
so acted. The full consideration given by the Department 2,5 to 
the determination of the validity of the alleged claim is a com¬ 
plete refutation of the appellees’ unfounded allegation that the 
decision of the Secretary is arbitrary or capricious. Lyders v. 
Ickes, 65 App. D. C. 379, 3S1, 84 F. 2d 232 (1936); Wilbur v. 
Minidoka Irr. Dist., 60 App. D. C. 205. 50 F. 2d 495 (1931), 
cert, denied, 2S4 U. S. 634 (1932). 

Appellees’ allegation that the Secretary had no authority to 
make findings of fact contrary to those made by the register and 
the Commissioner of the General Land Office (Appellant’s App. 

21-22) ignores the scope of his authority in cases such as this. 

—• 

“The policy of instituting contests by the Government to determine the 
mineral character of land has been approved by the Supreme Court. Ickes 
v. Development Corp., 295 U. S. 639, 645 (1935) ; West v. Standard Oil Co.. 
278 U. S. 200, 207 (1929) ; Cameron v. United States , 252 U. S. 450, 463 (1920). 

* The first hearing resulted in the advisor}- opinion of the register of June 
12, 1935, and the decision of the Commissioner of the General Land Office of 
July 10.1935. the latter holding the claim invalid (Appellant’s App. 5-6). On 
appeal to the Secretary, the decision of March 23, 1936, affirmed the Com¬ 
missioner’s decision. A motion for rehearing was denied on July 8, 1936. 
The decision of December 5, 1936, denied the petition for the exercise of the 
Secretary’s discretionary supervisory authority, but allowed appellees to 
make a further showing as to the evidence they would offer of the marketabil¬ 
ity of the Sand Hill deposit if the case were reopened. (Appellant’s App. S$.) 
Upon such additional showing, the decision of September 9, 1937. ordered 
further hearings to be held in which the burden of proof as to marketability 
was placed on appellees (Appellant’s App. 101). After the hearings, the 
register and the Commissioner passed once more on the matter. The latter’s 
decision was appealed. The careful and detailed decision of August 11. 1939, 
(Appellant’s App. 107-117) passed upon every question of fact which the 
appellees sought to have re-examined in the present action. The final deci¬ 
sion of June 14, 1940, upon appellees’ motion for rehearing (Appellant’s App. 
117-122), reviewed all the evidence, rejected the allegations of error in the 
motion and held that the Sand Hill location was not a valuable mineral 
deposit. 
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In the first place, the decisions complained of arose out of the 
exercise of the Secretary’s supervisory authority (Appellant’s 
App. 85, 88, 101). The Secretary’s power is not merely appel¬ 
late but also de novo and he is, in his supervisory capacity over 
dealings in the public lands, the final authority to determine 
the issue of fact as to the mineral character of such lands. West 
v. Standard Oil Co., 278 U. S. 200,220 (1929 ); Knight v. United 
States Land Association, 142 U. S. 161,178 (1891). While the 
findings of the register and the Commissioner of the General 
Land Office are given weight by the Secretary in appeals before 
him, he may make other or different findings upon a review of 
the evidence. United States v. State of California, et al., 55 
I. D. 532, 543-545 (1936). 

The further charge that the rules of practice governing ap¬ 
peals were ignored (Appellant’s App. 16-17) is likewise without 
foundation. The special agent filed a notice of appeal from the 
Commissioner’s decision 27 and a detailed assignment of spe¬ 
cific errors which were served on the appellees (Appellant’s App. 
120). The appellees’ general allegations (Appellant’s App. 17) 
do not show that they were prejudiced in any way because the 
special agent did not file a brief under Rule 80, the requirement 
of a brief being primarily intended for the Secretary’s enlight¬ 
enment. Such an omission cannot, and did not, deprive the 
Secretary of his power to consider the case. Knight v. United 
States Land Association, 142 U. S. 161, 181 (1891)-; United 

* No appeal was necessary to be taken from the register's advisory opinion, 
notwithstanding appellees’ reliance on Rule 75, because, since 1SS4, Govern¬ 
ment contests have been conducted under separate rules. Standard OH Co. of 
California v. United States , 107 F. 2d 402, 412, 413 (C. C. A. 9, 1940), cert, 
denied. 309 U. S. 654 (1940). Rule 13 of those rules, 43 CFR 222.13, provides 
that the special agent shall not appeal from the decisions of the register. This 
is because such decisions are only advisory with respect to the interest of the 
Government and are, therefore, reviewed by the Commissioner of the General 
Land Office as of course. George W. Dally . et al., 41 L. D. 295,299-300 (1912); 
cf. City of Phoenix. 53 I. D. 245, 246 (1941). Thus, in United States v. Felipe 
Perea. Santa Fe 063013. July & 1942. unreported, it was held that the Com¬ 
missioner properly had reviewed a decision adverse to the contestee. even 
though no appeal had been taken. Therefore. Rule 75. relating to non-appeal 
from the register’s decisions in private contests is inapplicable to bar an 
appeal in this case from the Commissioner’s decision. Cf. United States v. 
Central Pacific Railway Co.. 49 L. D. 465-^466 (1923). The text of these rules 
is set forth in the appendix, at pp. 44-45, infra. 
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States v. State of California, et al., 55 I. D. 532, 543 (1936), 
Pueblo of San Francisco, 5 L. D. 483,494,497 (1887). This pol¬ 
icy is embodied in Rule 86 of the Rules of Practice (43 CFR 
221.83). 28 As the charge that the procedure in the Depart¬ 
mental proceedings was arbitrary and capricious is totally with¬ 
out substance it does not support the complaint against 
appellant’s motion to dismiss. 

Inasmuch as it appears from the complaint and its exhibits 
that the Secretary’s decision was neither arbitrary, capricious, 
nor unreasonable, it is respectfully submitted that it was revers¬ 
ible error for the district court to deny the motion to dismiss the 
complaint. Therefore, the case should be remanded to that 
court with directions to set aside its judgment and orders, and 
to enter an order dismissing the complaint. 

II 

Summary judgment should not have been granted in appellees’ 
favor since there is a substantial dispute as to material 
issues of fact 

After the district court had erroneously denied appellant’s 
motion to dismiss the complaint, he filed his answer (Appel¬ 
lant’s App. 27-57), to which were attached the opinions ren¬ 
dered in the Departmental proceedings (Appellant’s App. 57- 
122). Appellees then moved for summary judgment in then- 
favor “because there is no genuine issue as to any material fact, 
as appears from the pleadings herein” (Appellant’s App. 122). 
Neither side submitted affidavits. The court granted the mo¬ 
tion on July 1, 1942 (Appellant’s App. 123). 

It is submitted that this action and the subsequent entry of 
judgment (Appellant’s App. 128-129) constituted reversible 
error. Although the complaint and its exhibits do not state a 
claim for relief, for the purpose of considering the disposition 
of the motion for summary judgment it will be assumed that 
the complaint states a cause of action. Notwithstanding this 
assumption, the appellees were not entitled to summary judg¬ 
ment under Rule 56 of the Federal Rules of Practice, see ap- 


See appendix, p. 45, infra. 
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pendix, p. 45, infra, because, on the face of the pleadings there 
were genuine issues as to material facts. 29 

The complaint does not, and could not, allege that the Secre¬ 
tary ever found that the Sand Hill claim was a valuable mineral 
deposit. The complaint, however, contains allegations, which, 
if uncontradicted, might have shown that the appellant had 
been arbitrary or capricious in not so finding. These allegations 
are denied by the answer. 

The first of such issues of material fact raised by the plead¬ 
ings is as to whether a substantial market for sand and gravel 
existed in the vicinity of Grand Coulee Dam in the years imme¬ 
diately after the appellees made their purported location. Par¬ 
agraph XVI of the complaint, after quoting the finding of the 
Under Secretary in his decision of August 11,1939, that “The 
evidence shows that there was a limited market in the vicinity 
of Coulee Dam for unprocessed and processed gravel and sand” 
(Appellant’s App. 116), alleges that “The record itself shows 
there was a substantial market for sand and gravel during the 
years 1934, 1935 and 1936.” It then sets forth appellees’ ab¬ 
stract of testimony intended to support this statement (Appel¬ 
lant’s App. 11-12). In addition, the first subparagraph of para¬ 
graph XVII purports to give the testimony of a witness as to 
the extent of the State’s road program and that “portions of 
these roads would have been in a range in which the Sand Hill 
Claim could have competed economically” (Appellant’s App. 
12-13). 

Paragraph XVI of the answer denies the allegations as to the 
existence of a substantial market for sand and gravel and para¬ 
graph XXVII sets forth the evidence showing the limited mar¬ 
ket for sand and gravel in the vicinity of Grand Coulee Dam. 
The answer further alleges that appellees’ witness as to the road 

"This position was taken below and is necessarily maintained here be¬ 
cause the district court, on the argument of the motion for summary judg¬ 
ment, refused to take judicial notice of the Departmental record (Appellant's 
App. 124), notwithstanding that the appellees, in the complaint, predicate 
their case on what they claim that record contains, and because the district 
court refused to grant a rehearing so that the Departmental record could be 
presented to it as part of an affidavit in order that there might be full com¬ 
pliance with its technical interpretation of the requirements of Rule 56. 
These rulings are discussed in Point III. pp. 20-31. infra. 
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program also testified that these roads were supplied with sand 
and gravel from roadside pits, that truck transportation cost 
10 cents per mile, and that only 60 to 73 cents was paid for 
ballast in place, clearly showing that a pit more than 4 or 5 
miles from the place of use could not compete for this market 
(Appellant’s App. 32-33, 51-53). These allegations of the an¬ 
swer are buttressed by the detailed consideration of the evidence 
to be found in the decision of August 11.1939 (Appellant's App. 
112, 113-116). 

The second material issue of fact is whether the future devel¬ 
opment of the area in the proposed reclamation project offered 
a prospective market for the Sand Hill claim. The allegations 
of paragraph XVII of the complaint to this effect (Appellant’s 
App. 13) are denied in paragraph XVII of the answer (Appel¬ 
lant’s App. 33). 

These two issues of fact are material to a determination of 
whether or not the appellant was arbitrary or capricious in hold¬ 
ing the land not to be mineral in character because it did not 
contain a valuable mineral deposit. As has been shown, see 
Point I B 1, p. 14, supra, a deposit is not valuable if it cannot 
be extracted, transported, and sold at a profit. 

A substantial dispute as to material facts forecloses the dis¬ 
trict court from granting summary judgment. Toebelman v. 
Missouri-Kansas Pipe Line Co., 130 F. 2d 1016, 1018 (C. C. A. 
3, 1942). The denials in the answer, as well as the exhibits, 
showed that there was substantial evidence, namely, the De¬ 
partmental record, with respect to the above two issues of 
material fact. That proffered evidence cannot be regarded as 
being without legal probative force. Miller v. Miller, 74 App. 
D. C. 216, 219, 122 F. 2d 209 (1941); Whitaker v. Coleman, 
115 F. 2d 305, 306 (C. C. A. 5, 1940). Indisputably, the 
only issue before the district court -was not one of “law.” 
McElwain v. Wickwire Spencer Steel Co., 126 F. 2d 210, 211 
(C. C. A. 2, 1942); Houghton Mifflin Co. v. Stackpole Sons, 
113 F. 2d 627 (C. C. A. 2,1940). 

Although the court erroneously proceeded to grant appellees 
summary judgment, neither its orders nor its judgment disclose 
the basis for its action (Appellant’s App. 123, 124, 129). Its 
decision may conceivably have been reached on the basis of a 
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determination that the Secretary’s findings of fact that no 
market existed for the Sand Hill deposit was arbitrary and 
capricious. This, however, is a determination which was not 
open to the lower court on the motion for summary judgment 
because it could not adjudge the issues of material fact pre¬ 
sented by the pleadings. Miller v. Miller, 74 App. D. C. 216, 
122 F. 2d 209 (1941); see Ramsouer v. Midland Valley R. Co., 
44 F. Supp. 523,526 (W. D. Ark. 1942). It should have entered 
an order denying the motion for summary judgment and spec¬ 
ifying the issues of fact which were in dispute. Associates 
Discount Corporation v. Crow, 71 App. D. C. 336, 338, 110 F. 
2d 126 (1940); 3 Moore, Federal Practice (1938) sec. 56.01, 
p. 3175. 

Ill 

The court should have considered the transcript of the de¬ 
partmental hearings, and rendered judgment for appellant 

The district court committed error in entering judgment in 
appellees’ favor after it (1) had refused to consider the tran¬ 
script of the hearings in the Departmental proceedings because 
it was not in the record then before it and also (2) had denied 
a rehearing so that appellant could remedy this technical de¬ 
fect. Had it considered the transcript it must necessarily have 
entered judgment for appellant. 

A. The refusal to consider the transcript constituted an abuse of discretion 

1. Judicial notice should have been taken of the transcript .— 
Judicial notice may be taken of facts not in the record in passing 
upon a motion for summary judgment. Fletcher v. Evening 
Star Newspaper Co., 72 App. D. C. 303. 308, 114 F. 2d 582 
(1940), cert, denied, 312 U. S. 694 (1941). The lower court, 
therefore, could have taken judicial notice of the transcript 
of the Departmental hearings and what it contained. Red 
Canyon Sheep Co. v. Ickes, 69 App. D. C. 27, 31, 98 F. 2d 30S 
(193S), 30 especially since both parties invoked the same tran- 

Judicial notice has often been taken of the facts contained in the records 
of the Interior Department as to public land matters. Knight v. United 
States Land Association. 142 U. S. 161. 169 (1891) ; Arnold v. Universal Oil 
Land Co., 45 C. A. 2d 522. 114 P. 2d 408. 412 (1941) : Livermore v. Beal, IS 
C. A. 2d 535, 64 P. 2d 987, 991-992 (1937) ; Southern Pac. R. Co. v. Liprnan, 
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script. Chicago Title and Trust Co. v. Fox Theaters Corp., 
69 F. 2d 60, 62 (C. C. A. 2,1934); see Stewart v. Phoenix Nat. 
Bank, 49 Ariz. 34, 64 P. 2d 101, 104 (1934); cf. Beard v. Ben¬ 
nett, 72 App. D. C. 269. 272, 114 F. 2d 758 (1940); 9 Wigmore, 
Evidence (3d ed. 1940) sec. 2571, pp. 547-8; sec. 2579. p. 571, 
footnote. Thus, judicial notice has been taken of the terms 
of an order of the Secretary of the Interior vacating a with¬ 
drawal of public lands where the complaint alleged the effect of 
such an order but not its provisions. Verde Water & P. Co. v. 
Salt River Valley W. Users' Ass’n., 22 Ariz. 305. 197 Pac. 227, 
228 (1921). The incorporation of the transcript in an affidavit, 
therefore, is unnecessary. Cf. Fletcher v. Evening Star News¬ 
paper Co., supra. The court’s refusal to take judicial notice of 
w’hat was indisputable served only to smother this case by a 
technicality. 9 Wigmore, supra, sec. 25S3, pp. 5S0, 585. 

2. The denial of the rehearing was arbitrary. —While the de¬ 
nial of a motion for rehearing is ordinarily a matter entirely 
within the court’s discretion, it is submitted that the court 
abused its discretion in refusing to grant a rehearing in this 
case. This is evident from Whitaker v. Coleman, 115 F. 2d 305 
(C. C. A. 5,1940), which presents a situation analogous to this 
one in the district court. In that case, on a motion for sum¬ 
mary judgment the district court also refused to consider the 
proffered transcript of another trial or to grant a continuance 
and granted summary judgment. Nor would it grant a mo¬ 
tion for a rehearing. In reversing the lower court, the Court 
of Appeals said, at page 307: 

Summary judgment procedure is not a catchpenny 
contrivance to take unwary litigants into its toils and 
deprive them of a trial, it is a liberal measure, liberally 
designed for arriving at the truth * * *. It is quite 

clear that technical rulings have no place in this pro¬ 
cedure and particularly that exclusionary rules will not 
be applied to strike, on grounds of formal defects in the 

148 Cal. 480, 83 Pac. 44.1, 450 (1906). If necessary, the court can even 
acquire such judicial knowledge by examining correspondence in the records 
of the General Land Oltice. Leonard v. Lennox . 181 Fed. 760. 763, (C. C. A. 
8, 1910); cf. Jones v. United States, 137 U. S. 202, 216 (1890). 
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proffer, evidence proffered on tendered issues. While 
therefore, it does not appear from the record that the 
transcript of Jones’ testimony was in any manner defec¬ 
tive or why its offer was refused, this is, we think im¬ 
material. For the offer of the transcript certainly ap¬ 
prised the fudge that there was relevant and important 
evidence which defendant appellant could and would 
tender on the trial and notwithstanding this, he was re¬ 
fused a continuance to get the evidence and the matter 
was pressed at once and erroneously, to summary judg¬ 
ment. [Italics supplied.] 

In this case, appellant sought a rehearing in order to comply 
with the district courts ultra-technical position that the tran¬ 
script of the Departmental hearings would not be considered on 
the motion for summary judgment unless formally made a 
part of the record before the district court. Had the rehearing 
been allowed appellant would have filed an affidavit incorporat¬ 
ing by reference the transcript of the testimony, together with 
an accompanying memorandum citing the pages of the tran¬ 
script (Appellant’s App. 126-128), so that the court could 
easily have ascertained the facts relevant to the determination 
of the motion for summary judgment. The court’s adherence 
to its original decision granting summary judgment in favor of 
the appellees on their unsupported allegations as to what the 
hearings contained, notwithstanding the denials in the answer, 
is a clear abuse of discretion and constituted gross error. 

B. The facts which would have been before the court on rehearing required 

judgment for appellant 

The transcript of Departmental hearings would have enabled 
the court, upon rehearing to resolve the substantial dispute as 
to the material issues of the complaint. These issues are (1) 
whether there was a substantial market for sand and gravel in 
the vicinity of Grand Coulee Dam in the years immediately 
after the Sand Hill claim was located, and (2) whether the fu¬ 
ture development of the area in the proposed irrigation project 
offered a potential market for the Sand Hill claim. See Point 
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II, pp. 26-29, supra. It is urged that the transcript decides 
each issue against the appellees. 

1. The market for sand and gravel in the vicinity of the dam 
is extremely limited. —The transcript shows that gravel was 
plentiful in the area of the dam, that no deposit had been used 
for commercial purposes and that besides the Brett Pit plant, 
four temporary plants, those of Curtiss & Palmer, Dorsey, 
Johnson and Ridge were set up, but only to fulfill Government 
contracts (Appellant’s App. 169, 170, 1S2-1S3, 188, 198, 210, 
212,214-219). The public obtained unprocessed gravel without 
charge from the Brett Pit (Appellant’s App. 200). Appellees’ 
allegations as to widespread sales (Appellant’s App. 11-12) are 
completely contradicted by the transcript of the hearings. The 
record, including Johnson’s testimony, show’s that he produced 
gravel in constructing a bridge for the Government, w’hich was 
furnished to him without charge and his sales of gravel were 
minor, incidental, and only to Government subcontractors 
(Appellant’s App. 160-167, 221, 222). His testimony that he 
would have bought Sand Hill gravel at S2.60 a yard (Appel¬ 
lant’s App. 169), is contradicted by Underwood, the principal 
appellee. He denied ever having quoted a price for gravel to 
Johnson and said that the latter had stated that he would get 
gravel without charge (Appellant’s App. 158-159). Although 
the town of Grand Coulee purchased a large quantity of con¬ 
crete pipe, this establishes no market for sand and gravel since 
it was shown that it w*as cheaper to ship in the pipe from a long 
distance than to set up a plant to manufacture it from the free 
gravel in the vicinity (Appellant’s App. 180-181, 203). Miller 
did not testify that he produced sand and gravel but only that 
he occasionally hauled it. Furthermore, the 1,300 yards of 
gravel that he hauled were for CBI, a Government contractor 
(Appellant’s App. 184, 185, cf. 192). Dorsey, who was a Gov¬ 
ernment subcontractor for the production of sand and gravel, 
sold to other Government subcontractors (Appellant’s App. 
217, 221-222). 

In short, of 42,000 yards referred to in paragraph XVI of 
the complaint, only the 300 yards bought by Grand Coulee and 
the 2,000 yards bought by Weill (Appellant’s App. 180, 190) 



33 


were nongovernmental sales 31 for which Sand Hill claim could 
have competed or sales of approximately 600 yards per year, 
much less than a week’s operation for a commercial pit (Appel¬ 
lant’s App. 219, 220). According to appellees’ own witness, 
Tremper, a fair average price for sand and gravel in the bank 
is 4 cents a yard (Appellant’s App. 174). This would mean 
total possible annual sales of material having a value of $24. 32 
Furthermore, the future market around the dam, if anything, 
would be less, since only 150 people will be needed to operate 
the dam and the temporary increase in population resulted 
only from its construction (Appellant’s App. 204-205). 33 
There has been no activity to justify the establishment of a 
commercial pit (Appellant's App. 212, 219). 

The transcript would show, through appellees’ witness, 
Tremper, that the Sand Hill claim could not have supplied 
gravel for the State road program, since most of the roads 
were 25 to 50 miles from the claim and the gravel for them 
was secured from roadside pits (Appellant’s App. 175-176, 
177-17S). Nor could the Sand Hill claim have competed 
economically to supply gravel for any of these roads, except 
perhaps for small portions of two of them which terminated 
near the dam (Appellant’s App. 176). Tremper's conclusion 
was based on the cost of transportation by truck. 10 cents per 
yard per mile (Appellant’s App. 178). Moreover, this witness 
also stated that there would have been a considerably higher 
cost in order to make the pit run of Sand Hill gravel acceptable 
well-graded material (Appellant’s App. 173-174). Further¬ 
more. the sum alleged to have been paid for sand and gravel 
(Appellant’s App. 13) was not for the sand and gravel but the 
cost of processing, transporting and placing it on the road sur¬ 
face (Appellant's App. 179). Finally, the State highway system 

“Sand Hill gravel was not usable for the construction of the dam or any 
of the auxiliary works and the Government had its owu sources ot gravel 
(Appellant's App. 132, 134. 139-140, 205. 212). 

“The similar analysis of nongoverumeutal sales in Part I B 2, pp. 1S-19. 
«upra, shows a slightly larger amount because it is based only on the plead¬ 
ings. The conclusion from the analysis is the same, however. 

** The photograph of the dam area as of July 7, 1934 (Tr. 1659) shows the 
original unpopulated condition. Copies of this picture will be served in ac¬ 
cordance with the order of Oct. 29, 1942. 
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in the vicinity of the Grand Coulee Dam is adequate to cover 
the needs of that area so that there will be no subsequent de¬ 
mand for large amounts of sand and gravel for that purpose 
(Appellant’s App. 176-177). 

It follows that the Secretary’s determination that there was 
only a limited market for sand and gravel in the vicinity of the 
dam finds compelling support in the Departmental record. 

2. The proposed reclamation project offers no market jor 
Sand Hill gravel .—No part of the construction of the irrigation 
project 34 will constitute a market for the Sand Hill claim since 
that gravel is not acceptable for Government work (Appel¬ 
lant’s App. 210, 212). Nor does the area of the project, which 
is not less than 50 miles away from the claim, 35 constitute a 
market for Sand Hill gravel. Not only did Professor Mackin, 
appellees’ own witness, testify that there is plenty of sand and 
gravel in the area to be irrigated, but the Government’s evi¬ 
dence strongly supports this (Appellants App. 170-171, 198, 
219, see appendix, pp. 47-50, infra). Furthermore, the Bureau 
of Reclamation had located suitable deposits at Hartline and 
Adrian, on a railroad and much closer to the irrigation project 
than Sand Hill. 3 * The impossibility of Sand Hill gravel ever 
being sold in the area of the reclamation project is obvious 
since the Brett Pit gravel, although extracted and processed 
under the most economical large-scale methods possible, could 
not be produced and sold in competition with sand and gravel 
in the irrigation area, even though the Government had its own 
private railroad (Appellant’s App 206-207, 195-197). Cer¬ 
tainly, the high cost of truck transportation over a distance of 
50 miles would prevent the appellees from ever selling gravel 
in the area except at a tremendous loss. Finally, the market 
which the project offers is not as vast or as immediate as appel- 

14 Lars Langloe testified that the pumping system irrigation project will 
use a little over 3,000,000 yards of sand and gravel (Appellant's App. 172- 
173). Cf. footnote 19, at p. 20, supra. 

“ See footnote 21, p. 20, supra. The outline map of the proposed irrigation 
project (Tr. 16f»6), copies of which will be served in accordance with the 
order of October 29, 1942, shows not only this distance but also the relation¬ 
ship of the dam to the project and of the various other localities which will 
be mentioned in this paragraph of the brief. 

" See footnote 20 at p. 20, supra. 
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lees think. The irrigation project is a long-time, step by step 
operation, lasting until 1970. 37 

Since the Departmental record shows that there is nothing 
to support appellees’ unwarranted claim that appellant acted 
in an arbitrary or capricious manner in holding the land not to 
be mineral in character, the suit should have been terminated 
in his favor. Summary judgment for appellant can be granted 
even though he did not make a cross motion. United States v. 
Erie County, 3 Fed. Rules Serv. 593 (W. D. N. Y. 1940); 3 
Moore, Federal Practice (1938) sec. 56.02, p. 3183 (1941 Supp.); 
sec. 56.04, p. 122, note. Accordingly, this court would be justi¬ 
fied in directing that the court below enter judgment for the 
appellant. At the least, it should direct that the judgment be 
vacated and that the case be considered on the basis of the de¬ 
partmental record. 

IV 

The provisions of the judgment are erroneous 

The judgment, in addition to granting the motion for sum¬ 
mary judgment, contains three other paragraphs (Appellant’s 
App. 129). These additional paragraphs order (1) the vaca¬ 
tion of the decisions made in the adverse proceedings, as well 
as the dismissal of those proceedings; (2) that the appellant 
forthwith issue to appellees such patents as “may be necessary 
and appropriate and required by law to evidence their right to 
recover sand and gravel from the land above described;” and 
(3) that appellant and his agents refrain from interfering with 
the removal of sand and gravel from the alleged claim. Even 
if the district court had correctly found that the appellant’s de¬ 
cision was arbitrary and capricious, the provisions of the last 
three paragraphs of the judgment would still constitute error 
because they are beyond the scope of the jurisdiction of the 
district court. 

** The irrigation system is to be developed over a period of over 2o years, 
with hinds opened up in blocks of approximately 20.000 acres. Nothing will 
be done during this war. H. Rep. No. 261S, 77th Cong., 2d sess. (1942) pp. 
2-3. It will be three to live years before the Bureau of Reclamation will be 
ready to begin actual construction work. 8S Cong. Rec. p. 974S. December 
$, 1942. Cf. Appellant’s App. 220. 
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A. The court cannot order the Departmental proceedings dismissed 

Since this action is not an appeal from the Departmental * 
proceedings, see Point I, supra, pp. 13-14, it is obvious that the 
court does not have jurisdiction to prescribe the appellant’s de¬ 
cision in the Departmental adverse proceedings. It can only 
prohibit him from further considering the element, factual or 
legal, which rendered his prior determination arbitrary and ca¬ 
pricious. Miguel v. McCarl, 291 U. S. 442. 456 (1934); Wilbur 
v. Krushnic, 280 U. S. 306, 319 (1930); Payne v. Central Pac. 
Ry . Co., 255 U. S. 228, 23S (1921 ); Payne v. New Mexico, 255 
U. S. 367,373 (1931). 

This doctrine is clearly stated in Wilbur v. Krushnic, supra, 
in which the court said, at page 319: 

A writ of mandamus should issue directing a disposal 
of the application for patent on its merits, unaffected by 
the temporary default in the performance of assessment 
labor for the assessment year 1920; and that further 
proceedings be in conformity with the views expressed 
in this opinion as to the proper interpretation and ap¬ 
plication of the excepting clause of the Leasing Act of 
February 25, 1920. and of § 2324, Revised Statutes of 
the United States. A writ in that form follows the pre¬ 
cedent established by this Court in respect of the writ 
of injunction in Payne v. Central Pac. Ry. Co., 255 U. S. 
228, 238. and Payne v. New Mexico, 255 L T . S. 367, 373, 
as being better suited to the occasion than that indicated 
by the District Court of Appeals. 

This Court has also followed the rule of not directing the 
action which the Secretary should take but of prohibiting him 
from considering the arbitrary and capricious element which 
vitiated his prior judgment. Red Canyon Sheep Co. v. Ickes, 
69 App. D. C. 27, 43, 98 F. 2d 308 (193S); Lyders v. Ickes, 65 
App. D. C. 379. 84 F. 2d 232 (1936); West v. Lyders, 59 App. 
D. C. 122,36 F. 2d 108 (1929). 

The judgment of the court below, therefore, should at least 
be modified so as to conform to the rule that the court does not 
substitute its judgment for that of the Secretary’s, but merely 
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prevents him from acting in an arbitrary and capricious man¬ 
ner. Cf. Riverside Oil Company v. Hitchcock, 190 U. S. 316 
(1903); Dow v. I ekes, 74 App. D. C. 319,123 F. 2d 909 (1941), 
cert. denied, 315 U. S. 807 (1942); Oregon Basin Oil & Gas Co. 
v. Work, 55 App. D. C. 373, 6 F. 2d 676 (1925), affirmed per 
curiam, 273 U. S. 660 (1927). This modification is essential 
since the appellant did not decide in the Departmental pro¬ 
ceedings, because then unnecessary to his determination, the 
issue of whether the land is worth more for agricultural than 
mineral purposes (Appellant’s App. 19, 34). In Davis's Ad¬ 
ministrator v. Weibold, 139 U. S. 507, 522 (1891), the court 
said: 

Nor is it sufficient that the mineral claimant shows that 
the land is of little agricultural value. He must show 
affirmatively, in order to establish his claim, that the 
mineral value of the land is greater than its agricultural 
value. 

A finding that the land is mineral in character cannot be made 
by appellant until he has passed on this issue, and the dismissal 
of the proceedings at this stage is, in effect, a determination 
by the court that the land is worth more for mineral than agri¬ 
cultural purposes. This is clearly erroneous since the appellees 
offered no proof on this issue. 

B. The requirement for the issuance of a patent is improper 

Even if the Departmental proceedings had been initiated by 
appellees to obtain a mineral patent in accordance with the 
provisions of Circular 430 of April 11, 1922 (43 CFR 1S5.38 
etc.), an order that a patent issue to appellees would clearly be 
improper, as has already been shown in the preceding part of 
this Point, see p. 36, supra. In Payne v. Central Pac. Ry. 
Co., 255 U. S. 22S, 238 (1921), this court had set aside the 
determination of the Secretary of the Interior that the rail¬ 
road could not select certain land, because it was covered by 
a withdrawal, and had ordered that patent issue for such lands. 
On appeal, the Supreme Court modified the decree so that 
it prohibited the Secretary from considering the withdrawal 
in passing upon the validity of the selection, but it did not 
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order him to issue the patent. That decision is persuasive that 
paragraph 4 of the judgment is in error, especially since the 
present Departmental proceedings do not involve the issuance 
of a patent and appellees have never applied for one. Further¬ 
more, since only five of the original seven locators are parties 
to this suit, the Department could not issue a patent to the 
five appellees for this claim covering 130 acres without violat¬ 
ing the statutory limit of 20 acres to each locator. Rev. Stat. 
sec. 2231 (30 U. S. C. sec. 35). 3rt Since the order for the issuance 
of a patent is contrary to the proper form of decree in a case 
of this kind, the judgment should also at the least be modified 
to exclude paragraph 4. 

C. The injunction prohibiting interference with appellees’ mining operations 
destroys the Government’s statutory rights 

Sections 30 and 31. which are covered in part by the appellees' 
alleged claim, were patented as stockraising homesteads under 
the act of December 29. 1916 (39 Stat. 862, 43 U. S. C. sec. 
291) (Appellant s App. 8, 75). The United States has re-ac¬ 
quired the ownership of the surface of that part of Section 31 
covered by this claim (Appellant’s App. 41,95). While section 
9 of the act of December 29,1916 (39 Stat. 862, 864, 43 U. S. C. 
sec. 299 30 allows location of minerals in land patented for a 
stockraising homestead, it provides that a mineral claimant 
cannot begin mining, as distinguished from prospecting, unless 
he first has protected the owner of the surface against damages 
resulting from the mining operations or has given a bond to the 
United States to do so. 

The provisions of paragraph 5 of the decree deprive the 
United States of the protection given to it by statute as the 
owner of Section 31 and prevent it from acting for the protec¬ 
tion of the owner of Section 30. Furthermore, since the com¬ 
plaint contains no allegation that there was a threatened injury, 
no case is presented for the injunctive relief granted by the 
decree. Spiebnan Motor Co. v. Dodge, 295 U. S. 89, 96 (1935); 
Indiana Manujacturing Co. v. Koehne, 188 U. S. 6S1, 690 
(1903); 1 Joyce on Injunctions (1909) sec. 17, p. 35. Nor can 

“ See appendix, p. 40, infra. 

* See appendix, pp. 41-48, infra. 
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the injunction be sustained on the unwarranted assumption 
that there might be future unlawful physical interference where 
there has been none in the past. Moreover, since the United 
States may lawfully prevent the removal of sand and gravel 
until the appellees comply with the provisions of section 9 of 
the act of December 29, 1916, supra, the injunction exceeds the 
power of the lower court. Therefore, paragraph 5 of the decree 
is in error and should be stricken from the judgment. 

It is respectfully submitted, therefore, that even if the dis¬ 
trict court properly determined that the appellees were entitled 
to the granting of their motion for summary judgment, the 
provisions of the decree properly could have required only the 
setting aside of any decision by the Secretary which had been 
vitiated by his arbitrary and capricious action and that in the 
future consideration of the adverse proceedings the Secretary 
should not consider the improper elements which had affected 
his decision. The terms of the judgment which go further 
than this are clearly erroneous. 

CONCLUSION 

It is respectfully urged, therefore, that the erroneous judg¬ 
ment of the district court should be reversed by this court with 
directions to grant the motion to dismiss the complaint and 
enter judgment for the appellant. 

Respectfully submitted. 

Warner W. Gardner, 

Solictor, 

Harry M. Edelstein, 

Assistant Solicitor, 

Jacob N. Wasserman, 

Assistant Solicitor, 

Department of the Interior, Washington, D. C., 

Attorneys for Appellant. 


January 8 , 1943. 




APPENDIX OF STATUTES 


Revised Statutes: 

Sec. 2318. In all cases lands valuable for minerals 
shall be reserved from sale, except as otherwise expressly 
directed by law (30 U. S. C. sec. 21). 

Sec. 2319. All valuable mineral deposits in lands be¬ 
longing to the United States, both surveyed and unsur¬ 
veyed, are hereby declared to be free and open to explor¬ 
ation and purchase, and the lands in which they are 
found to occupation and purchase, by citizens of the 
United States and those who have declared their inten¬ 
tion to become such, under regulations prescribed by 
law, and according to the local customs or rules of miners 
in the several mining districts, so far as the same are 
applicable and not inconsistent with the laws of the 
United States (30 U. S. C. sec. 22). 

Sec. 2331. Where placer-claims are upon surveyed 
lands, and conform to legal subdivisions, no further 
survey or plat shall be required, and all placer-mining 
claims located after the tenth day of May, eighteen 
hundred and seventy-two, shall conform as near as 
practicable with the United States system of public- 
land surveys, and the rectangular sub-divisions of such 
surveys, and no such location shall include more than 
twenty acres for each individual claimant; * * * 

(30U.S. C. sec. 35). 

The Act of December 29, 1916 (39 Stat. S62-863. S64-S65): 

Sec. 1. Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in Congress 
assembled, That from and after the passage of this Act 
it shall be lawful for any person qualified to make entry 
under the homestead laws of the United States to make 

(40) 
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a stock-raising homestead entry for not exceeding six 
hundred and forty acres of unappropriated unreserved 
public land in reasonably compact form: Provided, how¬ 
ever, That the land so entered shall theretofore have been 
designated by the Secretary of the Interior as “stock- 
raising lands’' (43 U. S. C. sec. 291). 

Sec. 2. That the Secretary of the Interior is hereby 
authorized, on application or otherwise, to designate as 
stock-raising lands subject to entry under this Act lands 
the surface of which is, in his opinion, chiefly valuable for 
grazing and raising forage crops, do not contain mer¬ 
chantable timber, are not susceptible of irrigation from 
any known source of water supply, and are of such char¬ 
acter that six hundred and forty acres are reasonably 
required for the support of a family: Provided, That 
where any person qualified to make original or addi¬ 
tional entry under the provisions of this Act shall make 
application to enter any unappropriated public land 
which has not been designated as subject to entry (pro¬ 
vided said application is accompanied and supported by 
properly corroborated affidavit of the applicant, in dup¬ 
licate, showing prima facie that the land applied for is 
of the character contemplated by this Act), such appli¬ 
cation, together with the regular fees and commissions, 
shall be received by the registrar and receiver of the land 
district in which said land is located and suspended until 
it shall have been determined by the Secretary of the 
Interior whether said land is actually of that character. 
That during such suspension the land described in the 
application shall not be disposed of; and if the said land 
shall be designated under this Act, then such application 
shall be allowed; otherwise it shall be rejected, subject 
to appeal; but no right to occupy such lands shall be 
acquired by reason of said application until said lands 
have been designated as stock-raising lands (43 U. S. C. 
sec. 292). 

Sec. 9. That all entries made and patents issued 
under the provisions of this Act shall be subject to and 
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contain a reservation to the United States of all the coal 
and other minerals in the lands so entered and patented, 
together with the right to prospect for, mine, and remove 
the same. The coal and other mineral deposits in such 
lands shall be subject to disposal by the United States 
in accordance with the provisions of the coal and mineral 
land laws in force at the time of such disposal. Any per¬ 
son qualified to locate and enter the coal or other mineral 
deposits, or having the right to mine and remove the 
same under the law’s of the United States, shall have the 
right at all times to enter upon the lands entered or pat¬ 
ented, as provided by this Act, for the purpose of pros¬ 
pecting for coal or other mineral therein, provided he 
shall not injure, damage, or destroy the permanent im¬ 
provements of the entryman or patentee, and shall be 
liable to and shall compensate the entryman or patentee 
for all damages to the crops on such lands by reason of 
such prospecting. Any person wrho has acquired from 
the United States the coal or other mineral deposits in 
any such land, or the right to mine and remove the same, 
may reenter and occupy so much of the surface thereof 
as may be required for all purposes reasonably incident 
to the mining or removal of the coal or other minerals, 
first, upon securing the wTitten consent or waiver of the 
homestead entryman or patentee; second, upon payment 
of the damages to crops or other tangible improvements 
to the owner thereof, wrhere agreement may be had as 
to the amount thereof; or, third, in lieu of either of the 
foregoing provisions, upon the execution of a good and 
sufficient bond or undertaking to the United States for 
the use and benefit of the entryman or ow*ner of the land, 
to secure the payment of such damages to the crops or 
tangible improvements of the entryman or ow’ner, as 
may be determined and fixed in an action brought upon 
the bond or undertaking in a court of competent juris¬ 
diction against the principal and sureties thereon, such 
bond or undertaking to be in form and in accordance 
with rules and regulations prescribed by the Secretary 
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of the Interior and to be filed with and approved by the 
register and receiver of the local land office of the district 
wherein the land is situate, subject to appeal to the Com¬ 
missioner of the General Land Office: Provided, That all 
patents issued for the coal or other mineral deposits 
herein reserved shall contain appropriate notations de¬ 
claring them to be subject to the provisions of this Act 
with reference to the disposition, occupancy, and use of 
the land as permitted to an entryman under this Act 
(43 U.S. C. sec. 299). 





APPENDIX OF RULES AND REGULATIONS 


Rules of Practice of the Department of the Interior: 

• Rule 50. Such notice of appeal must be in writing, and 
set forth in clear, concise language the grounds of the 
appeal, in the form of specifications of error, which shall 
be separately stated and numbered; where error is based 
upon insufficiency of the evidence to justify the decision, 
in the assignment thereof the particulars wherein it is 
. deemed insufficient must be specifically set forth in the 
notice. All grounds of error not assigned or noticed and 
argued in the brief will be considered as waived. 

Upon failure to serve and file notice of appeal as here¬ 
in provided the case will be closed (43 CFR 221.50). 

Rule 75. No appeal shall be had from the action of the 
commissioner affirming the decision of the register in any 
case where the party adversely affected shall have failed 
to appeal from the decision of said register (43 CFR 
221.74). 

Rule 80. The appellant will be allowed 20 days after 
service of notice of appeal within which to serve and file 
brief and specification of error, as provided by Rule 50, 
the adverse party 20 days after service of such within 
which to serve and file reply thereto; appellant will be 
allowed 10 days after service of such reply within which 
to serve and file response: Provided, however, That if 
either party is not represented by counsel having offices 
in the city of Washington, 10 days in addition to each 
period above specified will be allowed, within which to 
serve and file the respective briefs. 

No arguments otherwise than above provided shall 
be made or filed without permission of the Secretary 
or commissioner granted upon notice to the adverse 
party (43 CFR 221.79). 

( 44 ) 
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Rule 86. No rule here prescribed shall be construed to 
deprive the Secretary of the Interior of any direct or 
supervisory power conferred upon him by law (43 CFR 
221.83). 

Rules for Government Contests: 

Rule 13. Appeals or briefs relating to registers’ deci¬ 
sions, if filed, must be in accordance with the rules but 
need not be served upon the special agent in charge or 
Government representative in charge of the hearing. 
No appeals from decisions by the registers will be filed 
by the special agents in charge. However, special agents 
in charge shall have the right of appeal from any deci¬ 
sion by the Commissioner of the General Land Office in 
favor of the contestee, and shall have the right to file 
motion for rehearing before the Secretary of the Inte¬ 
rior, and to take other like action in the same manner as 
a private contestant, and shall receive like notices of 
proceedings and decisions (43 CFR 222.13). 

Rules of Federal Practice: 

Rule 56. Summary Judgment, (a) For Claimant .— 
A party seeking to recover upon a claim, counterclaim, 
or cross-claim or to obtain a declaratory judgment may, 
at any time after the pleading in answer thereto has been 
served, move with or without supporting affidavits for a 
summary judgment in his favor upon all or any part 
thereof. * * * 

(c) Motion and Proceedings Thereon .—The motion 
shall be served at least 10 days before the time specified 
for the hearing. The adverse party prior to the day of 
hearing may serve opposing affidavits. The judgment 
sought shall be rendered forthwith if the pleadings, dep¬ 
ositions, and admissions on file, together with the affi¬ 
davits, if any, show that, except as to the amount of 
damages, there is no genuine issue as to any material 
fact and that the moving party is entitled to a judgment 
as a matter of law. 
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(d) Case Not Fully Adjudicated on Motion .—If on 
motion under this rule judgment is not rendered upon 
the whole case or for all the relief asked and a trial is 
necessary, the court at the hearing of the motion, by ex¬ 
amining the pleadings and the evidence before it and by 
interrogating counsel, shall if practicable ascertain what 
material facts exist without substantial controversy and 
what material facts are actually and in good faith con¬ 
troverted. It shall thereupon make an order specifying 
the facts that appear without substantial controversy, 
including the extent to which the amount of damages 
or other relief is not in controversy, and directing such 
further proceedings in the action as are just. Upon the 
trial of the action the facts so specified shall be deemed 
established, and the trial shall be conducted accordingly. 

(e) Form of Affidavits; Further Testimony. —Sup¬ 
porting and opposing affidavits shall be made on per¬ 
sonal knowledge, shall set forth such facts as would be 
admissible in evidence, and shall show affirmatively that 
the affiant is competent to testify to the matters stated 
therein. Sworn or certified copies of all papers or parts 
thereof referred to in an affidavit shall be attached there¬ 
to or served therewith. The court may permit affidavits 
to be supplemented or opposed by depositions or by 
further affidavits. 


APPENDIX OF AUTHORITIES ON SAND AND GRAVEL 


Vol. 1, H. Doc. 103, 73d Congress, 1st Session, pages 409-500: 

Deposits at dam site .—Extensive bench deposits are 
located on the east side of Columbia River, adjacent to 
the dam site. Eight test pits from 21 to 41 feet deep and 
10 side-hill trenches from 35 to 66 feet in vertical pro¬ 
jection, covering an area about 1 mile north and one 
half mile south of the dam center line, were excavated 
and logs prepared. The average depth of overburden is 
about 3^> feet. The aggregate material lies in horizontal 
strata, differing widely in gradation, and interspersed 
with layers of clay at depths of 21 feet or more. Lime- 
coated and discolored material is found in one test pit. 
The material is fairly well rounded and generally dirty. 
It is composed largely of basalt (70 to 80 percent), with 
lesser amounts of granite, shale, quartzite, diorite and 
andesite. A small percentage of the basalt is vesicular. 
The aggregate is apparently sound with the exception 
of the shale. A total of S9 test samples were taken. 

The deposit at the dam site may prove to be a prac¬ 
ticable source of aggregate for the dam. Accessibility, 
apparent soundness and freedom from organic impuri¬ 
ties of the material, and the satisfactory size range and 
gradation of the coarse aggregate are characteristics in 
its favor. Thorough washing would be essential for 
removing excess silt, disposing of the softer pieces of 
shale, and avoiding the formation of clay balls. The 
extreme variations in gradation of the sand, even in the 
same pit, point to the possible need for division of the 
same into two or three sizes and recombination in de¬ 
sired proportions. Without such separation, the high 
average fineness modulus of the washed sand would re¬ 
quire correction, by one of a number of possible means. 

( 47 ) 
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While the tabular values for average pit run proportions 
show a large excess of sand, it is probable that the actual 
average percentage of sand is materially less, due to the 
fact that thick layers of coarse material, especially in 
the trenches, were not samples and had to be disregarded 
in arriving at the figures stated. Additional investi¬ 
gations would be required to obtain more reliable data 
and to definitely establish the sufficiency of the deposits. 

Mansfield pit .—This pit is located in Sec. 35, T. 30 N., 
R. 29 E., about 10 miles in direct line northwest of the 
Columbia River dam site. It is apparently a small de¬ 
posit containing relatively fine material only. The ma¬ 
terial is similar in composition and shape of particles to 
that at the dam site. Only one sample was taken. 

The Mansfield deposit, considered alone, is apparently 
of little value for the purpose, owing to its limited ex¬ 
tent, the large proportion and high fineness modulus of 
the sand, and a pronounced deficiency in the larger sizes 
of gravel. 

Adrian Pit .—This is an extensive deposit located 
along the Northern Pacific Railroad about 1 mile north 
of Adrian and 42 miles in direct line southwest of the 
damsite. The face of the deposit is about 600 feet long 
and 75 feet high, with the lower half covered by talus. 
The material is apparently clean, structurally sound, 
and fairly well rounded. It is composed entirely of 
basalt with vesicles present in 15 to 25 percent of the 
coarse aggregate. Four samples were taken from the 
upper half of the face. 

The Adrian deposit is handicapped by its distance 
from the damsite, its excess of sand, and the relatively 
high fineness modulus of the sand. The deposit is ap¬ 
parently clean and extensive and, with exception of the 
deposits at the damsite, shows the most favorable grada¬ 
tion of coarse aggregate. 

Hartline pit .—This is an extensive deposit located 
along the Northern Pacific Railroad and the power line 
of the Washington Water Power Co. about 21 miles in 
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direct line southwest of the damsite. It lies about 6 
miles east of Coulee City and 3 miles west of Hartline. 
The exposed face of the deposit is about 500 feet long 
and 30 feet high, and the pit is covered with an earth 
overburden about 4 feet deep. The material is appar¬ 
ently clean, structurally sound, and fairly well rounded. 
It is composed entirely of basalt with vesicles prominent 
in 30 to 50 percent of the coarse aggregate. The face of 
the pit was logged and four samples taken. A second 
deposit with similar material was found about 1*4 miles 
west. 

Vol. 2, op. cit., supra , page 1095: 

SAND AND GRAVEL 
Origin and Distribution 

164. During the glacial period a large part of north¬ 
eastern Washington was covered by the ice. Two dis¬ 
tinct glacial invasions are definitely known, with a strong 
probability that there were earlier ones whose records 
have been almost wholly destroyed. The terminal mo¬ 
raine which marks the southern limit of the ice, when 
followed from the east, enters the State almost opposite 
Spokane. It extends for 12 miles or so south of the 
city in the form of a pronounced arc. It then sweeps 
northwest, with its location about 15 miles west of Spo¬ 
kane. When it approaches within 4 or 5 miles of Spo¬ 
kane River it turns westward and approximately paral¬ 
lels that stream until the Columbia is reached. 

165. To the west of the confluence of the Spokane 
and Columbia Rivers the terminal moraine makes a 
bend of many miles to the north, in the southern end 
of Ferry County. It crosses the Columbia again at the 
head of Grand Coulee, and after making a broad sweep 
to the south, returns to the Columbia a little below the 
mouth of Chelan River. To the westward of the Co¬ 
lumbia trench the terminal moraine has not been 
mapped. 
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166. By its abrasion of the rock it passed over, the ice 
produced a tremendous quantity of sand and gravel. 
South of the terminal moraine this material extends for 
many miles along the channels which were the drainage 
lines from the melting ice. Over the plains the beds of 
sand and gravel often extend in broad sheets, but when 
confined to the valleys the deposits usually occur in ter¬ 
races. The result of the glacial episode has been a very 
general distribution of sand and gravel in a network of 
old stream channels that cover the country south of the 
Spokane and Columbia Valleys as far as Snake River. 
There is hardly a locality that is more than a few miles 
distant from a coulee or old channel that is lined with 
terraces of sand and gravel. 

167. North of the terminal moraine there is a more 
widespread distribution of sand and gravel than to the 
south of it. In its recession the ice produced, by melting, 
great streams which widely disseminated the glacial 
debris. Over the level or gently rolling country the 
material was broadly spread, and in the valleys was con¬ 
centrated more in ribbonlike patterns. All of the val¬ 
leys that extend from north to south are conspicuous for 
the enormous fills of sand and gravel that yet remain 
within them. That is notably true of the Okanogan 
Valley and its continuation in the Columbia Valley as 
far south as the mouth of Crab Creek. 

Industrial Minerals and Rocks (Mudd series, 1937), pages 
714-15: 

MARKETING, USES, AND PRICE 

Sand and gravel are found in almost every county in 
the United States, hence operations are less restricted 
by location of raw materials than in almost any other 
branch of the mineral industry. At the present rate, our 
reserves are being depleted by more than one hundred 
million tons per year. This would be infinitesimal if 
all the area known to contain sand and gravel were com¬ 
posed of commercial deposits. Much of this area is 
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known to be patchy, as small deposits of good material 
are mixed with larger deposits of low-grade material. 
Also, much of it is at too great distance from consuming 
centers. 

It is significant that during 1932 Class I railroads re¬ 
ceived $0.81 for each ton of sand and gravel transported, 
whereas the average value of sand and gravel as re¬ 
ported by producers was $0.53 f. o. b. plant. This aptly 
illustrates the difficulty of producing sand and gravel 
for other than purely local markets. 

Somewhat more than one-half the sand and gravel 
produced from commercial operations is consumed in 
concrete construction, either highways or buildings. 
That produced from noncommercial plants goes largely 
to secondary highways, used with some type of binder 
for low-cost roads. 

Highway and building construction is, then, the prin¬ 
cipal market for these materials. Until recently, street 
and building construction was concentrated largely in 
centers of population and highways designed to connect 
such centers, and large central producing plants were 
erected on nearby deposits. Cities and towns have 
completed much of their elemental street and local high¬ 
way construction and during the depression years build¬ 
ing construction declined abnormally. Thus, the cen¬ 
ters of consumption have temporarily moved to inter¬ 
mediate points, away from the centers of population. 
The separation of these centers has increased haulage 
, distances and with increasing freight rates has made it 
difficult for the large plant to compete with small port¬ 
able plants set up on deposits in closer proximity to the 
new’ consuming centers. Hence, the industry as a whole 
has recently had a decided trend toward decentralization. 

Lilley, Economic Geology of Mineral Deposits (1936), pages 
166-167: 

In the main, the production of sand and gravel is a 
purely local industry. Even shipments from one state 
to another are the exception rather than the rule. It is 
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only in the vicinity of large centers of population that 
there is a steady demand for a large amount of sand and 
gravel. Major construction projects such as dams, 
trunk railroads, or highways may'bring tremendous 
demands for short periods in sparsely populated areas; 
but the normal demand is very small. With the value 
of common sand averaging approximately S.50 a ton at 
the sand pit, wide distribution is impossible. Under 
such conditions it is natural that the sand and gravel 
industry should be one of extremes. In the sparsely 
populated area, the one man plant is the only justifiable 
economic unit, while adjacent to New York an organiza¬ 
tion capitalized at several millions of dollars, with a 
capacity of 2,000,000 tons or more per year is fully 
warranted. 

Minerals Yearbook (1932-33), United States Bureau of 
Mines, pages 609-10: 


ECONOMIC CONDITIONS 

Sand and gravel operations are less restricted as to 
location of raw materials than almost any other branch 
of the minerals industry, and this wide-spread occur¬ 
rence of sand and gravel deposits has resulted in the 
establishment of hundreds of small semipermanent 
plants, each supplying a local market. 

Preponderance of small plants .—The following table, 
compiled from reports of producers, shows the pre¬ 
ponderance of small plants in the industry. Production 
of sand and gravel was reported in 1931 from approxi¬ 
mately 2,650 plants of varying sizes. Several hundred 
of these operations, however, were plants or pits oper¬ 
ated by or for States, counties, or municipalities. Such 
plants have been excluded from the table in order that 
it may represent the commercial sand and gravel in¬ 
dustry ; also 46 plants reporting sales amounting to less 
than 100 tons each were excluded. 

Of the 2,161 plants included, 1,277 or more than 59 
percent produced less than 25,000 short tons of sand and 
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gravel each and collectively accounted for only a little 
more than 7 percent of the total sales of sand and gravel 
represented. Plants producing less than 50,000 tons 
each comprised 73 percent of the total number but ac¬ 
counted for only 16 percent of total sales. More than 
86 percent of the plants produced less than 100,000 tons 
each, but this group of 1,869 plants accounted for only 
32 percent of the total sales. The remaining 292 plants, 
only about 14 of the total number, accounted for the 
other 68 percent of sales. 

From these figures it is evident that small enterprises 
are overwhelmingly in the majority, although the bulk 
of the output is contributed by large permanent plants. 
Regrouping of these data by companies rather than by 
plants would result in an even more pronounced con¬ 
centration of sales by the larger enterprises, as combi¬ 
nations of plants would shift the resultant items into 
higher brackets. In 1927, 370 companies reported sales 
of sand and gravel amounting to more than 100.000 short 
tons each. These companies, although representing 
only 22 percent of the total number, accounted for 82 
percent of the sales. 

Comparison of large and small plants .—Small sand 
and gravel plants may be divided into three classes. 
The first includes plants located near a small town which 
supply a limited local demand with little competition. 
Such plants are more or less permanent operations but 
are subject to seasonal fluctuations as well as to varying 
market conditions. 

The second class comprises the so-called “fly-by- 
night” producers, which have been of continuous con¬ 
cern to the operators of more permanent enterprises. 
Plants in this class specialize in supplying sand and 
gravel for individual jobs, moving elsewhere when the 
immediate demands cease. Preparation equipment of 
many such operations is limited, and the material pro¬ 
duced may be inferior to that of modern efficient plants. 
Such plants exist because of their proximity to markets 
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and their low overhead charges permit drastic cuts in 
delivered prices. 

The modern wayside pit operation is typical of the 
third general class of small plants. These plants, in ad¬ 
dition to their ideal location, are designed to take ad¬ 
vantage of recent developments in preparation equip¬ 
ment which make possible the production of high-qual¬ 
ity washed aggregate, heretofore confined to large per¬ 
manent installations. 

Large plants, of course, have advantages over small 
operations. Large-scale production results in lowered 
costs per ton for labor, supplies, fuel, and purchased 
energy. Transportation costs, however, begin to mount 
as the marketing radius of any plant widens. Further¬ 
more, overhead charges remain about the same whether 
a plant is operating near peak capacity or at only a 
small fraction of its maximum output. 

During the present period of limited production a 
trend toward decentralization of the sand and gravel 
industry has been apparent. This trend indicates that 
the higher average out-of-pocket cost per ton of the 
small plant is more than offset by savings in transporta¬ 
tion charges and overhead expenses. 
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BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

In this case appellees seek to acquire possession of a min¬ 
ing claim on the public lands near the Grand Coulee Dam 
in the State of Washington, containing a large deposit of 
sand and gravel. On August 11, 1939, an Under Secretary 
of the Interior held their right to the claim null and void. 

November 11, 1933, appellees made the discovery and 
location. They promptly and fully complied with all re¬ 
quirements necessary to entitle them to recover and sell the 
sand and gravel. 
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December 27, 1933, condemnation proceedings against 
about half of the land claimed, were instituted by the Gov¬ 
ernment in the United States District Court for the East¬ 
ern District of Washington. 

March 22,1934, the entire tract was withdrawn from fur¬ 
ther entry by the Secretary of the Interior. No contention 
is made in this case or elsewhere by appellant that appellees 
could be divested of any rights without compensation by 
the condemnation or withdrawal. 

April 5, 1934, the Government made a direct attack upon 
the claim by filing with the Register of the District Land 
Office at Spokane, Washington, a so-called “contest’* or 
“adverse proceeding” against appellees. Those proceed¬ 
ings were prolonged in the Interior Department for six 
years and three months (April 11, 1934, to July 11, 1940), 
during which time the claim has been successively passed 
upon by two Registers at Spokane, the Commissioner of 
the General Land Office, an Assistant Secretary and an Un¬ 
der Secretary of the Interior. 

A long established administrative procedure then ob¬ 
tained in the Interior Department for adjudicating such 
cases, governed by definite rules of practice, which had been 
developed, published and applicable for more than thirty 
years theretofore. 

Pursuant to those rules and the statutes which authorized 
their enactment, actions for the acquisition of rights in pub¬ 
lic lands are originated by claimants in the office of the Reg¬ 
ister. Any objections to such acquisitions are also lodged in 
the first instance with the Register. From the decision of 
the Register for or against a claimant, an appeal may be 
taken to the Commissioner of the General Land Office, and 
from the Commissioner to the Secretary of the Interior. 
The Rules of Practice apply at each stage of the proceed¬ 
ings, before the Register, before the Commissioner, and be¬ 
fore the Secretary. 

This case has twice traversed the procedural route in the 
Interior Department. Originally it was before the Regis¬ 
ter; from the Register it went to the Commissioner; and 
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from the Commissioner to an Assistant Secretary; then 
back to the Register; and again from the Register to the 
Commissioner; and finally from the Commissioner to an 
Under Secretary’. 

The attack on the claim was originated by the Secretary 
of the Interior before the Register at Spokane on five 
charges; i.e., (1) that the claim was located for purposes 
other than mining, (2) that the claim was located for spec¬ 
ulative purposes, (3) that the claimants had not performed 
the amount of discovery work required by law, (4) that 
mineral had not been found on the land in sufficient quanti¬ 
ties to constitute a valid discovery, and (5) that the land 
was non-mineral in character. 

1. The charges were answered, hearings were held, and 
on June 12, 1935, the Register rendered a decision holding 
that none of the charges had been sustained. 

2. July 10, 1935, the Commissioner of the General Land 
Office reviewed and reversed the decision of the Register on 
the ground that the sand and gravel was deficient in qual¬ 
ity, that there were other deposits of better gravel, and that 
there was no market for its sale. (App. 61.) * 

3. March 23, 1936, the First Assistant Secretary affirmed 
the Commissioner, and decided against the claim, on the 
ground (1) that appellees probably located the claim be¬ 
cause of a probability that the land would have a condemna¬ 
tion value; (2) that they had not met a special and un¬ 
usually onerous burden of proof created for this particular 
case and which applied because of that probability; (3) that 
the evidence as to quality was conflicting; (4) that the sand 
and gravel was not marketable because the demand could 
be supplied from other pits; and (5) that the only value of 
the sand and gravel was prospective. (App. 74) 

4. September 9, 1937, the First Assistant Secretary 
granted a petition of appellees to reopen the case, on the 
ground that his previous ruling of March 23,1936, that pro¬ 
spective value was inadmissible, was erroneous. (App. 87) 


* References are to the Appendix to Appellant’s Brief. 


4 


5. November 29, 1938, the case having gone back to the 
Register pursuant to the above decision, the Register (this 
time a person other than the Register who first passed on 
the case), decided for appellees on the ground that the sand 
and gravel had a market value and could be sold at a profit. 
(App. 101) 

6. February 28, 1939, the Commissioner (who had pre¬ 
viously reversed the Register, and decided against appel¬ 
lees) this time affirmed the Register and decided for 
appellees, on the ground that the evidence conclusively 
showed that there was prospective market value for the 
sand and gravel. (App. 103.) Appellees rely upon this 
decision, contending that it was the last valid and controll¬ 
ing decision. 

7. August 11,1939, an Under Secretary of the Interior re¬ 
versed the Commissioner and decided against appellees, on 
the ground that (1) because the demand for sand and gravel 
could be supplied by other deposits, the claim had no value 
and (2) because there was a “suspicion” that appellees 
“might have” selected the site on the “possibility” that 
it would be appropriated by the Government (App. 107). 
This and the decision which follows were the final decisions 
against Appellees. Appellant relies upon these decisions. 
Appellees contend these decisions are invalid. 

8. June 14, 1940, an Assistant Secretary of the Interior, 
on a motion for rehearing, decided against appellees, on 
the ground (1) that in his decision against the appellees of 
August 11, 1939, the Under Secretary had a right to disre¬ 
gard the Rules of Practice; (2) that, in reversing the Reg¬ 
ister and the Commissioner, the Under Secretary had a 
right to arbitrarily and entirely disregard their findings of 
fact and to adjudge the case and make opposite findings 
de novo; (3) that the Under Secretary had a right to base 
his decision on the suspicion that appellees had located the 
claim on the possibility that it might be appropriated by 
the Government; and (4) that because of such suspicion, 
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value must be shown by more clear and convincing evidence 
than if such suspicion had not existed. (App. 117) 

Compositelv stated, the several points raised against the 
claim in the proceedings, are as follows: 

1. The appellees failed to perform the amount of discov¬ 
ery work required by law. 

2. The land was non-mineral in character. 

3. Mineral was not found on the land in sufficient quan¬ 
tity. 

4. The sand and gravel was deficient in quality. 

5. The only value of the sand and gravel was prospective. 

6. The demand for sand and gravel could be supplied from 
other pits. 

7. The claim was located for speculative purposes and 
for purposes other than mining. This objection is other¬ 
wise stated as, the appellees probably located the claim be¬ 
cause of a probability that the land would have a condem¬ 
nation value, and there is a suspicion that they might have 
selected the site on the possibility that it would be appro¬ 
priated by the Government. 

S. Because of the suspicion, appellees were required to 
show the presence of value by more clear and convincing 
evidence than if such suspicion had not existed. 

9. The Under Secretary had a right to disregard the Rules 
of Practice. 

10. The Under Secretary had a right to arbitrarily and 
entirely disregarded the the findings of fact made by the 
Register and the Commissioner. 

No charge was made that the land was more valuable 
for agricultural than for mineral purposes. 

On the first five of these objections the facts have already 
been finally decided in the Interior Department in favor of 
appellees. Hence, those facts are no longer at issue be- 
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tween the parties. In eliminating them from the case, the 
Secretary found all of the material facts for Appellees. 

Appellees contend that, the Secretary having found the 
material facts in their favor, it was not legal for him to dis¬ 
allow the claim because of the availability of other deposits, 
or because of a suspicion of wrongful purpose, or because 
of a failure to disprove that suspicion, or by disregarding 
the rules of practice. 

I. The Controlling Rule of Law. 

The rule with regard to value which the Secretary is 
required to apply in the administration of the public land 
laws, and which it is contended he failed to apply in this 
case, is whether A PERSON OF ORDINARY PRUDENCE 
WOULD BE JUSTIFIED IN THE FURTHER EXPEN¬ 
DITURE OF HIS LABOR AND MEANS, WITH A REA¬ 
SONABLE PROSPECT OF SUCCESS, IN DEVELOP¬ 
ING A MINERAL DEPOSIT. 

The rule was laid down in the leading case of Chrisman v. 
Miller, 197 U. S. 313, as follows: 

By the Land Department this rule has been laid down 
(Castle v. Womblc , 19 Land Dec. 455, 457): 

“Where minerals have been found, and the evidence 
is of such a character that a person of ordinary pru¬ 
dence would be justified in the further expenditure of 
his labor and means, with a reasonable prospect of suc¬ 
cess, in developing a valuable mine, the requirements 
of the statute have been met. To hold otherwise would 
tend to make of little avail, if not entirely nugatory, 
that provision of the law r whereby ‘ all valuable mineral 
deposits in lands belonging to the United States . . . 
are . . . declared to be free and open to exploration 
and purchase . 9 ” 

Some cases have held that a mere willingness on the 
part of the locator to further expend his labor and 
means was a fair criterion. In respect to this Lindley 
on Mines, 1st ed. § 336, says: 

“But it would seem that the question should not be 
left to the arbitrary will of the locator. Willingness, 
unless evidenced by actual exploitation, would be a 
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mere mental state which could not be satisfactorily 
proved. The facts which are within the observation 
of the discoverer, and which induce him to locate, 
should be such as would justify a man of ordinary pru¬ 
dence, not necessarily a skilled miner, in the expendi¬ 
ture of his time and money in the development of the 
property.” 

Appellees made substantial expenditures of their labor 
and means in developing the deposit, more than $5,000 hav¬ 
ing been spent by them on the claim. (App. 3) 

Summary judgment was peculiarly appropriate to this 
case. In the light of the rule stated in Chrisman v. Miller , 
there was and is no genuine issue as to any material fact 
in this case, either here or in the court below. 

The material facts were fully shown and developed by 
the pleadings. The issue related to the validity of action 
of officials in the administration of the land laws. The ac¬ 
tion taken by them in this case was fully recorded and 
shown in ten written decisions, all of which, in their en¬ 
tirety, are made parts of the Complaint and Answer. 
Those decisions of the officers of the Interior Depart¬ 
ment, which are printed in the Appendix to Appellant’s 
Brief, show that the facts were found for Appellees. Inas¬ 
much as Appellees make no complaint of, but rely upon, the 
findings made, it was unnecessary to have recourse to the 
transcript of the original hearings. Nevertheless, Appel¬ 
lant asked the District Court to receive and consider that 
transcript, by way of judicial notice, now contends that the 
court refused to do so, and that the refusal was material 
error. 

In the Appellant’s brief it is stated that the transcript 
of hearings was necessary, and that “The hearings conclu¬ 
sively support the denials of the answer that there was a 
substantial market for sand and gravel in the vicinity of 
the dam.” (Brief, p. 11) Elsewhere in the same brief, Ap¬ 
pellant takes the position that the transcript was unneces¬ 
sary, and that only a question of law is at issue. Thus, Ap- 
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pellant asserts that appellees “are merely quarreling with 
the appellant’s interpretation and application of the rule 
in this case.” (Brief, pp. 9-10, 15.) That is correct. Ap¬ 
pellees merely ask that the proper ministerial action be 
taken upon the findings of fact. 

II. The Fact That the Amount of Discovery Work Had 
Been Performed Was Finally Found for Appellees. 

This was one of the issues originallv raised before the 
Register, and was decided by him in favor of the appellees. 
In his decision he said: 

In view of all the testimony deduced at the hearing 
all of which has been very carefully considered, it is my 
opinion that the United States has failed to substan¬ 
tiate the five charges made against the locators . . . 
(App. 60) 

And, as to this particular point, he said: 

The records of the County Auditor’s office for Okan¬ 
ogan County, show that all the legal requirements ex¬ 
acted of claimants have been complied with, and the 
testimony shows that the necessary amount of location 
work has been done. (App. 60) 

The Commissioner, in his decision of July 10, 1935, af¬ 
firmed the Register with regard to performance of discov¬ 
ery work. (App. 63) With the decision of the Commis¬ 
sioner, the contention that discovery work had not been 
performed was abandoned. In none of the subsequent deci¬ 
sions was it noticed. 

III. The Fact That the Land Was Mineral in Character 
Was Finally Found for Appellees. 

The objection that the land was non-mineral was raised 
before the Register, and it also was decided by him in favor 
of appellees. In his decision, he said: 

The 5th charge of the United States is “That the land 
is non-mineral in character.” In reference to this 
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charge, attention is directed to a decision of Assistant 
Secretary of the Interior Edwards, October 16,1929, as 
found in 52 L. D., page 714, in the case of Layman et al. 
v. Ellis , in which it is held: “Gravel is such a sub¬ 
stance, as possesses economic value for use in trade, 
manufacture, the sciences, and in the mechanical or 
ornamental arts, and is classified as a mineral product 
in trade or commerce.” And further, “Lands con¬ 
taining deposits of gravel which can be extracted, re¬ 
moved and marketed at a profit, are mineral lands sub¬ 
ject to location and entrv under the placer laws.” (App. 
60) 

In none of the subsequent decisions in the Interior De¬ 
partment was this point controverted or reversed. 

IV. The Fact That the Sand and Gravel Was Sufficient in 

Quantity and Quality Was Finally Found for Appellees. 

This also was one of the issues raised before the Regis¬ 
ter, and was decided by him in favor of appellees. In his 
decision he said: 

As to quantity, the testimony of a geologist, and of 
the competent, practical -witnesses, shows that an im¬ 
mense body of sand and gravel is located on this claim. 
As to the quality of the sand and gravel, it is fair to 
assume that the contents of this pit are not different 
from the deposits of other pits similarly located along 
the banks of the Columbia River in this vicinitv. (App. 
60) 

The Commissioner, in his decision of July 10, 1935, ac¬ 
cepted the decision of the Register with regard to quantity 
(App. 64), but reversed the Register with regard to the 
quality of the deposit, holding that because of 

the presence of clay in the deposit, the size of the sand 
grains, the excess of sand, the coating [of lime] on the 
gravel, . . . there is neither a present nor prospective 
market for this deposit. (App. 71) 

In his second decision, the same Commissioner reached 
precisely the opposite conclusion as to quality. (App. 104) 
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The Under Secretary, in the final and crucial decision 
against Appellees of August 11, 1939, while disallowing 
their claim for other reasons, stated an unqualified ap¬ 
proval of the deposit as to quality, saying: 

“THE DECIDED WEIGHT OF THE EVIDENCE 
IS TO THE EFFECT THAT THE LIME COATING 
SUCH AS EXISTS ON THE MATERIAL IN QUES¬ 
TION HAS NOT BEEN CONSIDERED AN OBJEC¬ 
TION TO ITS USE FOR CONCRETE CONSTRUC¬ 
TION GENERALLY, AND IS NOT SUCH A DE¬ 
FECT AS WOULD CHILL ITS SALE FOR SUCH 
PURPOSES.” (App. 109-110) 

V. The Fact That the Sand and Gravel Had Prospective 
Value Was Finally Found for Appellees. 

In the charges originally filed wth the Register, no charge 
was made that the deposit had no market value, past, pres¬ 
ent or future. The original charges related to the purpose 
of the plaintiffs, to whether they had performed the discov¬ 
ery work, to the quantity of the sand and gravel, and to 
whether it was mineral in character. 

The Register made the following finding concerning 
value: 

The favorable location of the claim as to future de¬ 
velopments, and its immediate proximity to an abun¬ 
dance of water for washing and scouring the gravel, 
leave no doubt, as to its commercial use, and at a profit. 
(App. 59-60.) 

The Commissioner, in his decision of July 10, 1935, made 
no reference to prospective value, but reversed the Regis¬ 
ter on other grounds. 

The first mention of prospective value was in the decision 
of the First Assistant Secretary of March 23,1936. In that 
decision he ruled against appellees partly on the ground 
that prospective value was not sufficient. He said that 
Appellees— 

do not show any definite demand for gravel from the 
claim, chief reliance being placed on a potential or 
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prospective value based upon the supposition that the 
large influx of population, resulting from the demand 
for labor on the Coulee Dam project, will necessitate 
constructions of highways, buildings, pavements and 
other structures in which concrete is used, from which 
a market demand will arise for the deposits in ques¬ 
tion. 

Such prospective value is too uncertain and specula¬ 
tive to warrant the conclusion that the deposit claimed 
is valuable. (App. 82.) 

The same official, in a later decision, of September 9, 

1937, reached precisely the opposite conclusion, namely, 
that prospective value met the requirements of the law, 
saying: 

In view of certain other decisions of the courts and 
the Department it does not seem essential that it be 
shown that the deposit in order to be considered valu¬ 
able must be such that it can be immediately mined and 
extracted at a profit. The courts have said that it is not 
necessary that minerals exist in sufficient quantities to 
allow of immediately profitable working, it is enough 
if the vein or deposit has a present or prospective com¬ 
mercial value. 

If value is imparted to such mineral deposits by rea¬ 
son of such a prospective demand, it is not perceived 
that such a value should be disregarded even if it arose 
exclusively from the construction of public works and 
not private enterprise. (App. 99-100.) 

The case then went back to the Register for additional 
evidence to show prospective value; and on November 29, 

1938, he found that prospective value had been shown. He 
said: 

the evidence submitted proves that the gravel from 
said claim can be processed and sold at a profit, for 
commercial purposes. No doubt, there will be a de¬ 
mand for some time for this product, by the people of 
the community as well as for construction work to be 
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done in the near future, such as ditches, laterals, etc., 
as well as road work, buildings and bridges, etc. (App. 
102 ) 

This decision of the Register was affirmed by the Com¬ 
missioner, who said: 

As to the present or prospective value of the Sand 
Hill deposits, the vast area to be irrigated, the high¬ 
ways to be constructed, and the many concrete struc¬ 
tures that must necessarily be built, the evidence, in¬ 
cluding the Columbia Basin reports, conclusively shows 
that there was at the critical dates mentioned* a pro¬ 
spective or potential market value for the sand and 
gravel deposits. (App. 107) 

The decision of the Under Secretary reversing the Com¬ 
missioner did not question, but accepted, the validity of 
the rule of prospective value. He denied the claim on the 
ground that the statute required monopoly value, that mo¬ 
nopoly value had not been shown, and that there was a sus¬ 
picion of wrongdoing on the part of appellees. Of course, 
the Under Secretary did not explicitly state that monopoly 
value was required. Appellees contend that the Secretary 
was required to apply A RULE, and that the supposed rule 
of monopoly value was implicit in his decision. 

VI. The Claim Was Finally Denied on the Ground That the 
Statute Required Monopoly Value, and That Monopoly 
Value Had Not Been Shown. 

The Under Secretary, in his decision of August 11, 1939, 
ruled that the claim had no value because it appeared that 
other deposits were available for use. 

His statement on the point is as follows: 

The claimants introduced a large mass of evidence 
tending to show that at the time of appropriation of 
the land by the Government plans had been made and 
millions of dollars appropriated, and a part of it allo¬ 
cated to commence the building of Grand Coulee Dam 
and power plant project; that it was contemplated 
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1,200,000 acres would be irrigated requiring the use of 
vast quantities of concrete aggregates in the construc¬ 
tion of canals, laterals, tunnels, siphons, culverts, un¬ 
der and over passes and other works within the area to 
be irrigated; that there were railroads and public roads 
traversing the area to transport sand and gravel from 
the pits to place of use. The claimant also introduced 
evidence as to official tariff rates for hauling sand and 
gravel by rail and truck and evidence to the effect that 
the land to be irrigated where construction would take 
place was destitute of such deposits so that they would 
have to be brought from a distance. This evidence, 
however, justifies no conclusion that Sand Hill deposits 
were either presently or prospectively valuable unless 
it were shown that the deposits of sand and gravel were 
so limited as to distribution and extent in the area to 
be improved, or much of them were of such a character 
or in such a situation as not to be available for use, so 
that in all probability the deposits in question would 
have to be resorted to to supply the demand. (App. 
310-111) 

To thus make value in this case depend upon the plenti- 
tude or scarcity, the availability or nonavailability, of other 
deposits, necessarilv supposes and is based upon a rule to 
the effect that NO* MINERAL DEPOSIT IS A VALU¬ 
ABLE ONE UNLESS IT IS THE ONLY DEPOSIT 
AVAILABLE FOR USE. That is the effect of the require¬ 
ment explicitly stated by the Under Secretary that claim¬ 
ants must show that other deposits are not available for 
use. 

Such a rule would make grants of public lands valid only 
when the grant was a grant of a monopoly. Nothing could 
be more offensive to the public policy of the country, and 
especially of the public land laws. 

The rule would enable the Secretary to defeat almost any 
claim simply by declaring that other deposits were sufficient 
to meet the demand. That would be because the supposed 
rule contains no standard, nor is one ascertainable for 
application to the multiplicity and complexity of factors in¬ 
volved in the phenomena of demand and value. Thus, an 
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element was imported into the statute which makes it vague, 
indefinite and uncertain. 

Such a construction makes the statute invalid, and must 
be avoided if possible. 

United States v. Cohen Grocery Co ., 255 U. S. 81. 

It was found as a fact that some demand for sand and 
gravel existed. The Interior Department itself in its official 
publications about the Grand Coulee Dam, of which judicial 
notice may be taken, has shown a practically immeasurable 
demand for the next fifty years. A typical statement fol¬ 
lows: 


The Columbia Basin Project will bring about within 
a period of 25 to 50 years the establishment of 25,000 
to 40,000 new farm homes, with a farm population of 
100,000 to 200,000 people. In the gradual building, 
equipping and improving of those homes there will be 
a steady demand for the products of eastern industry. 
Along with the farms, towns and cities will grow up on 
the project lands with a population as great as that of 
farms, and material growth may be expected in the 
cities and towms in the surrounding area. 

It has been the experience of the past that for every 

family on an irrigated farm there is also one in the 

towns that are developed on the project to serve the 

farming districts, and still another in the more distant 

cities and towns engaged in the manufacturing and 

transportation of the things that the project people 

must buv. 

*> 

(The Grand Coulee Dam and the Columbia Basin 
Reclamation Project, United States Department of the 
Interior; U. S. Gov’t Printing Office; page 14.) 

Nor can it be denied that some of the other deposits which 
were held to be available, themselves had value, within the 
meaning of the statute. All of the deposits, including that 
claimed by Appellees, w’ere held to be in all respects alike 
and equal. It being thus true that demand existed for some 
deposits, that some had value, and that there was no dif¬ 
ference between them and that claimed here, how could de- 
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mand and value have been assigned exclusively to the other 
deposits? The answer to that question indicates the vio¬ 
lence done to the facts, to reason, and the law by the appli¬ 
cation of a supposed rule that the availability of other de¬ 
posits makes any deposit nonmineral in character and with¬ 
out value. That rule would defeat a location on any deposit 
of sand and gravel. 

Appellant is bound to apply A RULE OF LAW to the 
claim, a rule which must be found, expressly or by corollary, 
in the statute, and which is susceptible of general and prac¬ 
ticable application. That the rule applied does not meet 
this requirement, is revealed by an attempt to apply it to 
other minerals; for instance, copper. Certainly, the Secre¬ 
tary would not rule that the plentitude and general avail¬ 
ability of copper deposits, would make a new discovery of 
no value? 

VII. The Claim Was Finally Denied Because of a Sus¬ 
picion That the Location Was Made, Not for the Pur¬ 
pose of Developing It But with the Idea That It Would 
Be Condemned and Appropriated by the Government. 

In the final decision against Appellees, of August 11, 
1939, the Under Secretary said: 

While there is no positive evidence in the record 
either that the claimants knew or that it was a matter 
of general knowledge that the land would be appro¬ 
priated by the Government, nevertheless the case is not 
free from the suspicion by reason of the selection of the 
site for location that the possibility of appropriation 
thereof by the Government might have been contem¬ 
plated by the parties, and this possibility was a material 
inducement for the location. (App. 116) 

On this charge, the Register found for the plaintiffs, say¬ 
ing: 

A careful perusal of the testimony deduced at the 
hearing shows that the claim was taken up with the 
intention of mining gravel and sand for commercial 
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purposes. In so doing the locators were only exercis¬ 
ing their inherent rights as American citizens. (App. 
59) 

The Commissioner, in his decision of July 10, 1935, al¬ 
though deciding against the plaintiffs for other reasons, 
likewise acquitted them of this charge, saying: 

I am unable to find anv evidence of any intent on the 
part of the locators at the time the location was made 
to use the claim for purposes other than mining, nor do 
I find any speculative intent has been proven. 

The expert investigators of the Department of the In¬ 
terior searched for but failed to find any evidence to justify 
the suspicion. Before the proceedings against the claim 
originated, the Bureau of Reclamation instituted an investi¬ 
gation to determine whether the location was made in good 
faith. (App. 42.) 

The investigation was made by a corps of trained in¬ 
spectors, described as follows by one who was for many 
years an official in the administration of the public land 
laws: 


The Interior Department maintains a trained corps 
of inspectors, known as special agents. These officials 
have been maintained by the Department for a number 
of years. It was found necessary to have a trained 
corps of men investigate the various entries on behalf 
of the United States in order to determine whether 
fraud exists, or whether the land is of the character 
alleged by the applicant who seeks to secure a patent. 
These inspectors perform services very similar to de¬ 
tectives, although perhaps with considerable more 
openness, for the reason that their presence being 
known, acts as a deterrent. 

*#*#*•••* 

The special agent makes a report upon the claim, 
which forms the basis of further proceedings by the 
Government. This report is transmitted to the Com¬ 
missioner of the General Land Office, in whose office it 
is reviewed, and, if found sufficient, to warrant pro- 
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ceedings, adverse proceedings are directed under the 
signature of the Commissioner. ( The Land Department 
as an Administrative Tribunal, Charles R. Pierce, 
American Political Science Review, Vol. 10, p. 286.) 

The fact that nothing was discovered to support the idea 
of bad faith, shows beyond doubt that bad faith simply did 
not exist. 

A finding based on suspicion is not sufficient in law to 
support a decision against appellees. The rule as to the 
sufficiency of such evidence was stated in Consolidated Edi¬ 
son Co. v. National Labor Relations Board, 305 U. S. 197 
(1938), as follows: 

The companies urge that the Board received “re¬ 
mote hearsay” and “mere rumor.” The statute pro¬ 
vides that “the rules of evidence prevailing in courts 
of law or equity shall not be controlling.” The obvious 
purpose of this and similar provisions is to free ad¬ 
ministrative boards from the compulsion of technical 
rules so that the mere admission of matter which would 
be deemed incompetent in judicial proceedings would 
not invalidate the administrative order. . . . But this 
assurance of a desirable flexibility in administrative 
procedure does not go so far as to justify orders with¬ 
out a basis in evidence having rational probative force. 
Mere uncorroborated hearsay or rumor does not con¬ 
stitute substantial evidence, (p. 230.) 

VTII. A Rule of Evidence Repugnant to Fairness and the 
Law Was Created and Applied to Defeat the Claim. 

The Under Secretary, in his decision reversing the de¬ 
cision of the Commissioner in favor of Appellees, said that 
because of his suspicion of some unstated wrongdoing on the 
part of Appellees— 

it was all the more incumbent on the claimants, in order 
to secure a reversal of the previous judgment, to es¬ 
tablish with reasonable certainty that the sand and 
gravel on the claim was commerciallv valuable. (App. 
116.) 
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Appellees sought a rehearing on the ground that the sus¬ 
picion and this rule of evidence amounted to prejudicial 
error. The decision was upheld, however, and the supposed 
rule even more strongly stated by the Assistant Secretary, 
as follows: 

I cannot agree that these remarks as to the burden 
of proof amount to prejudicial error. It is a settled 
rule in this Department that where land has a present 
or potential value for purposes other than mineral, that 
fact must be taken into consideration in determining 
the character of the land. Under such circumstances 
the evidence of mineral value, in order to sustain the 
validity of the claim, must be more clear and convinc¬ 
ing than in cases where there is no conflict with other 
present or potential values. (App. 121.) 

IX. The Decision of the Under Secretary Against Appellees 
Was Violative of the Rules of Practice of the Interior 
Department in Land Cases. 

A well defined system of administration and adjudica¬ 
tion of actions relating to the public lands has existed in 
the Interior Department for fifty years or more, and rules 
of practice and regulations somewhat analogous to the 
rules of courts have been promulgated. (Edward C. Fin¬ 
ney, American Political Science Review , Vol. 10, p. 291.) 
##**•##•* 

In matters involving the acquisition or use of the 
public lands and their resources, for instance, pro¬ 
vision is made for primary tribunals or trial courts in 
the shape of local land offices, situate in the immediate 
vicinity and presided over bv officers known as the 
register and receiver. Before these officers, filings or 
claims are presented, contests initiated, trials had at 
which evidence is presented, reported stenographically, 
and, upon the records, so made up, the register and 
receiver render their decisions. 

The parties aggrieved have the right of appeal from 
this tribunal [the Register] to the commissioner of the 
general land office, in whose bureau a legal force re¬ 
view the entire record as made up and prepare de- 
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cisions for the approval of the commissioner. From 
the decisions of the latter officer, appeals are allowed 
to the secretary of the interior, whose position in such 
cases is somewhat analogous to a supreme court or 
court of last resort. It is important, therefore, that in 
the office of the secretary of the interior, appealed cases 
shall have a thorough review, both as to the law and 
facts, and that cases be disposed of as nearly as may 
be in strict accordance with the law and the facts, and a 
force of skilled lawyers is occupied in the consideration 
of records and the draftings of tentative decisions for 
the consideration and approval or disapproval of the 
secretary of the interior. (American Political Science 
Review, Vol. 10, p. 291.) 

The decision of the Commissioner of February 28, 1939 
(App. 102), upon which appellees rely, was entitled to 
finality under the rules of practice. Nevertheless, in total 
disregard of those rules, that decision was reviewed and re¬ 
versed. 

Rule 75 of the Rules provides: 

No appeal shall be had from the action of the Com¬ 
missioner affirming the decision of the register in any 
case where the party adversely affected shall have 
failed to appeal from the decision of the said register. 
(Brief for Appellant, p. 44.) 

Having in mind the application of this rule to his action, 
the Commissioner concluded his written decision with the 
statement that it was made ‘‘subject to the usual right of 
appeal by the Special Agent in Charge to the Secretary 
of the Interior.” (App. 107.) 

The decision of the Commissioner was one coming wholly 
within the terms of the rule, for it affirmed the decision of 
the Register, and the party adversely affected by the de¬ 
cision of the Register, had not appealed from the Register. 
(App. 17.) 

The rules of practice for land cases promulgated by the 
Secretary, like the rules of all judicial agencies, have the 
force of law, and were binding as well upon the Secretary 
as upon other persons. 
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Such is the rule laid down by the Supreme Court and the 
Circuit Court of Appeals for the District of Columbia. In 
Rio Grande Co. v. Gilderslecve, 174 U. S. 603, the Supreme 
Court quoted the rule as follows: 

A duly authorized rule of court has the force of law, 
and is binding upon the court as well as upon parties 
to >q an action, and cannot be dispensed 'with to suit the 
circumstance of any particular case. . . . The courts 
may rescind or repeal their rules, without doubt; or, in 
establishing them, may reserve the exercise of discre¬ 
tion for particular cases. But the rule once made with¬ 
out any such qualification must be applied to all cases 
which come within it, until it is repealed by the author¬ 
ity which made it. 

•> 

Drew v. Hogan, 26 App. D. C. 63. 

Tally v. District of Columbia, 20 App. D. C. 491. 

District of Columbia v. Roth, 18 App. D. C. 552. 

Appellees’ objection addressed to the Secretary that it 
was not permissible for the Secretary to depart from his 
own rules, was brushed aside by the oblique statement that 
while the findings of the Register and the Commissioner 

may well be considered and given weight by the Secre¬ 
tary in cases before him on appeal, they do not pre¬ 
clude him from making other or different findings. 
(App. 118) 

Appellant’s violation of his own Rules of Practice else¬ 
where in the proceedings, further indicates a fundamental 
misconception of the function exercised. For instance, the 
rule with regard to appeals from decisions of the Register 
was violated. That rule provides: 

Rule 47. No appeal from the action or decision of the 
register will be considered unless notice thereof is 
served and filed in the district land office in the manner 
and within the time specified in these rules. 

The first decision of the Register was for Appellees. No 
appeal was taken by anyone. No notice of appeal was filed 
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or served upon appellees. No specification of errors was 
furnished. No hearing or oral argument was had. No 
briefs had been filed or furnished. The decision of the 
Commissioner reversing the Register was rendered even 
before the time for appeal had expired. And all of this 
despite the fact that the Rules of Practice provided for no¬ 
tice of appeal and service within thirty days after the de¬ 
cision, for written specification of errors, for briefs, hear¬ 
ing and argument. (Rules 48-51, 67-70.) 

While the injury to Appellees in that instarfce was recti¬ 
fied, the justification stated by Appellant serves to show 
the erroneous conception of the function and power of the 
Secretary in this case. Appellant justified that departure 
from his own rules on the ground that the rules of prac¬ 
tice have no application to a reversal of the Register, be¬ 
cause in no case is the Register’s decision “a finality but is 
uniformly and invariably reviewed in formal decision by 
the Commissioner without further notice to the parties. ” 
(App. 76-77.) 

That explanation amounts to this: that there is an extra- 
legal, private, intradepartmental executive jurisdiction run¬ 
ning parallel with the judicial function to which the rules 
apply; and that in the exercise of that executive, ex parte 
jurisdiction, the Secretary may interpose at any stage of a 
case to withdraw it from the purview of the rules, reverse a 
preceding decision and divest parties of property. Mani¬ 
festly, the law knows no such double and incompatible juris¬ 
diction. The same contention was made and condemned in 
Daniels v. Wagner, 237 U. S. 547. 

See also the condemnation of such action expressed in 
Morgan v. United States , infra, pp. 23, 24. 

X. The Action of the Appellant Is Within the Corrective 
Jurisdiction of the Courts. 

Appellant relies upon the rule that in administering the 
public land laws, he exercises a judicial function, and, there¬ 
fore, his denial of the plaintiffs’ claim is not a cause of ac- 
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tion within the jurisdiction of the courts. Appellant cites 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316 (Appellants 
Brief, pp. 13, 37): 

Congress has constituted the Land Department, un¬ 
der the supervision and control of the Secretary of the 
Interior, a special tribunal with judicial functions , to 
which is confided the execution of the laws which regu- 
i late the purchase, selling, and care and disposition of 

the public lands. 

' The trouble with Appellant’s position is that in this case 
he has ignored and violated essential attributes of the rule. 
The rule may be summed up in the statement, that officials 
exercising judicial functions must act judicially. A judi¬ 
cial function must be exercised consistently with those fun¬ 
damental requirements of fairness which are of the essence 
of proceedings of a judicial nature. 

Morgan v. United States, 298 U. S. 468; 304 U. S. 1. 

The judicial function excludes unlimited or arbitrary 
power. It excludes any power to enlarge or curtail the 
rights of parties. It excludes any power to substitute the 
will of the judicial officer for the will of Congress, as mani¬ 
fested in the statutes. 

ires/ v. Standard Oil Co., 278 U. S. 200. 

Payne v. Central Pac. R. C. Co., 255 U. S. 228. 

Daniels v. Wagner, 237 U. S. 547. 

Standard Oil Co. v. United States, 107 F. (2d) 402. 

Any attempt by an official having a judicial function to 
deprive parties of rights on the theory that he is exercising 
i any part of the judicial power or function, may be corrected 
by the courts. 

Cornelius v. Kessel, 128 U. S. 456. 
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In Morgan v. United States, 298 U. S. 468 (1936), the 
Supreme Court refused to uphold an order of the Secretary 
of Agriculture in administrative proceedings strictly anal¬ 
ogous to those pertaining to land cases, because there had 
been no full and fair hearing, consistent with the judicial 
function. The Court described the requisite hearing and 
procedure as follows (pp. 480-481): 

There must be a full hearing. There must be evi¬ 
dence adequate to support pertinent and necessary 
findings of fact. Nothing can be treated as evidence 
which is not introduced as such . . . Facts and circum¬ 
stances which ought to be considered must not be ex¬ 
cluded. Facts and circumstances must not be consid¬ 
ered which should not legally influence the conclusion. 

A proceeding of this sort requiring the taking and 
weighing of evidence, determination of fact based upon 
the consideration of the evidence, and the making of 
an order supported by such findings, has a quality re¬ 
sembling that of a judicial proceeding. Hence it is 
frequently described as a proceeding of a quasi judi¬ 
cial character. The requirement of a “full hearing’’ 
has obvious reference to the tradition of judicial pro¬ 
ceedings in which evidence is received and weighed by 
the trier of the facts. The “hearing” is designed to 
afford the safeguard that the one who decides shall be 
bound in good conscience to consider the evidence, to be 
guided by that alone, and to reach his conclusion unin¬ 
fluenced by extraneous considerations which in other 
fields might have play in determining purely executive 
action. The “hearing” is the hearing of evidence and 
argument. If the one who determines the facts which 
underlie the order has not considered evidence or argu¬ 
ment, it is manifest that the hearing has not been given. 

There is thus no basis for the contention that the au¬ 
thorise conferred bv § 310 of the Packers and Stock- 
yards Act is given to the Department of Agriculture, 
as a department in the administrative sense, so that one 
official may examine evidence, and another official who 
has not considered the evidence may make the find¬ 
ings and order. In such a view it would be possible, 
for example, for one official to hear the evidence and 
argument and arrive at certain conclusions of fact, and 
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another official who had not heard or considered either 
evidence or argument to overrule those conclusions 
and for reasons of policy to announce entirely different 
ones. It is no answer to say that the question for the 
court is whether the evidence supports the findings and 
the findings support the order. For the weight as¬ 
cribed by the law to the findings—their conclusiveness 
when made within the sphere of the authority conferred 
—rests upon the assumption that the officer who makes 
the findings lias addressed himself to the evidence and 
upon that evidence has conscientiously reached the con¬ 
clusions which he deems it to justify. That duty cannot 
be performed by one who has not considered evidence 
or argument. It is not an impersonal obligation. It is 
a duty akin to that of a judge. The one who decides 
must hear. 

Morgan v. United States, 304 U. S. 1 (1938): 

The right to a hearing embraces not only the right to 
present evidence but also a reasonable opportunity to 
know the claims of the opposing party and to meet 
them. The right to submit argument implies that op¬ 
portunity ; otherwise the right may be but a barren one. 
Those who are brought into contest aimed at the con¬ 
trol of their activities are entitled to be fairly advised 
of what the Government proposes and to be heard upon 
its proposals before it issues its final command, (pp. 
18-19.) 

Congress in requiring a “full hearing,” had regard 
to judicial standards,—not in any technical sense but 
with respect to those fundamental requirements of 
fairness which are of the essence of due process in 
a proceeding of a judicial nature. If in an equity case, 
a special master or the trial judge permitted the plain¬ 
tiff’s attorney to formulate the findings upon the evi¬ 
dence, conferred ex parte with the plaintiffs’ attorney 
regarding them, and then adopted his proposals with¬ 
out affording an opportunity to his opponent to know 
their contents and present objections, there would be 
no hesitation in setting aside the report or decree as 
having been made without a fair hearing. The re¬ 
quirements of fairness are not exhausted in the taking 
or consideration of evidence, but extend to the conclud- 



25 


ing parts of the procedure as well as to the beginning 
and intermediate steps. 

The answer that the proceeding before the Secretary 
was not of an adversary character, as it was not upon 
complaint but was initiated as a general inquiry, is 
futile. It has regard to the mere form of the proceed¬ 
ing and ignores realities. In all substantial respects, 
the Government acting through the Bureau of Animal 
industry of the Department was prosecuting the pro¬ 
ceeding against the owners of the market agencies. The 
proceeding had all the essential elements of contested 
litigation, with the Government and its counsel on 
the one side and the appellants and their counsel on 
the other, (pp. 19-20.) 

In West v. Standard Oil Co., 278 U. S. 200 (reversing 57 
App. D. C. 329, 23 Fed. [2d] 750), in holding that the Secre¬ 
tary of the Interior had no authority to make grants of pub¬ 
lic lands on facts outside the scope of the statute, the Court 
said: 

The broad power of control and supervision con¬ 
ferred upon the Secretary “does not clothe him with 
any discretion to enlarge or curtail the rights of the 
grantee, nor to substitute his judgment for the will of 
Congress as manifested in the granting act.” ... To 
read into the legislation, under such circumstances, au¬ 
thority to pass upon the state’s claim of right to the 
land, regardless of its known mineral character would 
create, by implication, a power in direct contravention 
of the expressed intention of Congress that mineral 
lands were not granted to the state. Thus, the Secre¬ 
tary would be constituted an agent rather for relin¬ 
quishing than for preserving the rights of the United 
States in the public lands. . . . 

When Secretary Fall undertook to determine, not as 
a fact whether the land was known to be mineral in 
1903, but as a proposition of law that, because of other 
conceded facts, the company’s title had become unas¬ 
sailable, he acted without authority; and the order of 
dismissal based thereon did not remove the land from 
the jurisdiction of the Department, (p. 221) 
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In Daniels v. Wagner, 237 U. S'. 547 (1915), the Court con¬ 
demned a conception of “discretionary” authority in 
the land department like that revealed in the several writ¬ 
ten decisions made in this case. Chief Justice White stated 
the true import and vice of such a theory as follows (pp. 
558-559): 

This brings us to determine whether the Land De¬ 
partment had a right to reject a prior lieu land entry or 
entries and award the land to subsequent and subordi¬ 
nate applicants under the assumption that it possessed 
a discretionary right to do so,—an authority the pos¬ 
session of which was sustained by both the courts be¬ 
low. 

In primarily testing the proposition from the point 
of view of principle it is well at once to exactly fix its 
true import. In doing so it is to be conceded (a) that 
the act of Congress gave the right to one whose land 
had come to be included by operation of law in a forest 
or other reservation to apply to the land office and ob¬ 
tain the right to enter an equal amount of public land 
upon the surrender to the United States of the land 
situated in the reservation, and upon the doing and of¬ 
fering to do everything required by the law or the law¬ 
ful regulations of the Land Department to be done or 
offered to be done for that purpose; (b) that in the par¬ 
ticular case the application to enter the lieu land came 
within the grant of the statute, and all that was re¬ 
quired by law or lawful regulation was done by the ap¬ 
plicant in order to obtain entry; and (c) that it was the 
plain duty of the proper authorities of the Department 
on the filing of the entry in due course under the law to 
grant it. When these conclusions are accepted it re¬ 
sults that the claim of discretionary powder is substan¬ 
tially this: That in a case where, under an act of Con¬ 
gress, a right is conferred to make an application to 
enter public land, and a duty imposed upon the Depart¬ 
ment to permit the entry, the Department is author¬ 
ized in its discretion to refuse to allow that to be done 
which is commanded to be done, and thus deprive the 
individual of the right which the law gives him. And 
it becomes, moreover, certain that the necessary result 
of this assertion is the following: That although Con¬ 
gress may have the power to provide for the disposi- 



tion of the public domain and fix the terms and condi¬ 
tions upon which the people may enjoy the right to pur¬ 
chase, it has not done so, since every command which 
it has expressed on this subject may be disregarded, 
and every right which it has conferred on the citizen 
may be taken away by an unlimited and undefined dis¬ 
cretion which is vested by law in the administrative of¬ 
ficers appointed for the purpose of giving effect to the 
law. When the true character of the proposition is 
thus fixed it becomes unnecessary to go further to 
demonstrate its want of foundation. And the inherent 
vice which thus clearly appears from the mere state¬ 
ment of the proposition when reduced to the ultimate 
conceptions which it involves is not relieved by the sug¬ 
gestion that the action taken in this case by the Depart¬ 
ment rested not upon the assumption that there was a 
general discretion, but upon the assumption that such 
discretion arose because of the primary mistake made 
bv the local land officers concerning the lieu entry and 
the allowance of the filing of claims which were subse¬ 
quent in date. We say this because thus seemingly to 
limit the discretionary power exerted would, in our 
opinion, aggravate its manifest unsoundness, for the 
power as thus qualified would come to this: That the 
commission of a wrong by the officers of the Depart¬ 
ment in disobeying the act of Congress and in denying 
to an individual a right expressly conferred upon him 
by law would become the generating source of a discre¬ 
tionary power to make the disobedience of law lawful 
and the taking away of the right of an individual legal. 
But this, in another form of statement, brings the 
proposition back to its real and essential basis. 

Standard Oil Co. v. United States, 107 F. (2d) 402: 

It is urged that the Secretary was here charged with 
no duty of reaching an impartial decision on the facts, 
but that, to the contrary, he was under the obligation 
of deciding the contest in favor of the Government if 
he could. As authority for this concept of the Secre¬ 
tary’s province appellants quote from the opinion in 
West v. Standard Oil Co. (278 U. S. 219) 
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His sole function was to see to it that the will of Con¬ 
gress was effected, which was to recognize the state’s 
claim of title if the land was not of known mineral 
character, otherwise to eliminate it. (pp. 413-414.) 

THE JUDGMENT. 

Appellant contends that, in the event appellees prevail 
in this court, he would be precluded by the judgment from 
defeating their claim in contemplated future proceedings to 
be brought on a charge that the land is worth more for 
agricultural than for mining purposes; and that, therefore, 
the judgment is erroneous. (Appellant’s Brief, p. 37.) The 
contention is not so plainly stated, of course; but such is its 
obvious import and purpose. 

If this criticism of the judgment is valid, officials have 
available a method for defeating any claim at any time 
without regard to the adjudication of any court. This is 
so because they may then try objections to a claim one by 
one, in numerous costly and time consuming proceedings, 
and thus in practice exhaust any claimant. This particular 
case is a good illustration. Adverse proceedings were be¬ 
gun almost nine years ago in April 1934, on comprehensive 
charges. To resume and litigate the claim on an issue not 
heretofore presented, but which existed, if it existed at all, 
in the beginning, and so protract the litigation again, will 
effectually defeat these appellees. 

Appellant does not need a modification of the judgment 
except for the purpose of exhausting appellees, for there 
is not the slightest intention of making the location avail¬ 
able for agricultural use. That is shown by the statement 
in a footnote in Appellant’s Brief, p. 3, that **Upon part 
of the land covered by this location the United States has 
constructed an airport.” 

CONCLUSION. 

The judgment should be affirmed. 

Respectfully submitted, 

Russell Hardy, 

February —, 1943. Attorney for Appellees. 
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I 

APPELLANT MALE NO FINDINGS OF FACT WHICH SUSTAIN 
THE VALIDITY OF APPELLEES’ CLAIM 1 

Appellees’ brief is a studied attempt to paint a picture which 
has no basis in the record. The claim is made (Br. p. 7) that 
summary judgment was properly granted, there being no 
genuine issue as to any material fact, since appellees assert their 
reliance on the findings made by appellant. In fact, they rely 
on findings of the register or the Commissioner of the General 
Land Office, and attack, in their brief and in their complaint 
(Pars. XVI and XVII. App. 11-13), appellant’s contrary find¬ 
ings against the validity of appellees’ claim. 

* While appellees announce in Point II that there was a final finding in 
;heir favor as to the amount of discovery work, this is immaterial (Appel- 
.nnt’s Br. p. 5, fn. 7). Point IV in Apj>ellees* Brief merely establishes that 
the gravel is usable, not that it is valuable. 

( 1 > 
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Thus, appellees assert (Br. pp. 5, 7) that it was finally found 
that the land in question was mineral in character, referring 
(Br. pp. 8-9) to the first opinion of the register. They then 
declare that “In none of the subsequent decisions in the Inte¬ 
rior Department was .this point controverted or reversed.” 
However, the Commissioner of the General Land Office, in his 
decision of July 10. 1935, specifically held (App. 74) “that the 
land is nonmineral in character, the placer claim is without a 
discovery and is null and void.” (See also App. 76 and 80.) 
Moreover, appellees in their complaint (Par. XI, App. 11) al¬ 
leged that the case had been reversed and the claim held void 
on the ground “that the land is nonmineral in character.” As 
has been shown (Appellant’s Br. pp. 17-20,32-35), that finding 
was properly made. 

Land is mineral in character only if it contains a valuable 
mineral deposit (Appellant’s Br. pp. 14-16). Ckrisman v. 
Miller, 197 U. S. 313 (1905), upon which appellees rely, dis¬ 
cusses the applicable rule, at page 322, in terms of “a reasonable 
prospect of success in developing a 'valuable min-e,” and states, 
at page 323. that the mineral claimant must show “if it be 
claimed as placer ground that it is valuable for such mining.” 
[Italics supplied.] See also the opinion of the First Assistant 
Secretary of September 9,1937 (App. 98-99). Appellees’ bare 
allegation (Br. p. 7) that they have spent $5,000 on the claim, 
denied in the answer (App. 28), does not satisfy the test of 
whether a prudent person would be justified in expending his 
labor and means with a reasonable prospect of success in devel¬ 
oping a valuable mine. 

With characteristic disregard for the record, appellees also 
assert (Br. Point V) that there was a final finding that the sand 
and gravel had prospective value. 2 The holding of the Com¬ 
missioner of the General Land Office in his second decision 
(App. 107), upon which this claim is based, was reversed by 
the decision of August 11,1939 (App. 116). The final decision 

* The Departmental decisions dealt only with the sufficiency of appellees' 
evidence to establish that the deposit had a prospective value. Thus, the 
decision of March 23,1936, held (App. 82) that the prospective value claimed 
to exist for the deposit was too uncertain and speculative. They did not 
exclude such evidence as a matter of law, as appellees mistakenly claim (Br. 
pp. 3,10-11). 
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of June 14, 1940, specifically found that the deposit had no 
present or prospective value (App. 122). 

n 

NO BTJLE OF MONOPOLY VALUE WAS ESTABLISHED OS APPLIED 

Appellees now advance the novel argument (cf. App. 7, 
18-22) that their claim was finally held invalid by the decision 
of August 11, 1939, because they had not established its 
monopoly value (Br. pp. 12-13). No such rule of monopoly 
value exists, and no such rule was invoked against appellees’ 
claim, either implicitly or otherwise. 

The Under Secretary, in that opinion, after referring to 
appellees’ evidence (App. 110-111), said: 

This evidence, however, justifies no conclusion that the 
Sand Hill deposits were either presently or prospectively 
valuable unless it were shown that the deposits of sand 
and gravel were so limited as to distribution and extent • 
in the area to be improved or much of them were of such 
a character or in such a situation as not to be available 
for use, so that in all probability the deposit in question 
would have to be resorted to to supply the demand. 

In other words, the appellees had failed to show that the 
gravel deposits were so limited “in the area to be improved” 
that the deposits claimed by the appellees would be needed to 
meet the demand in that area, which is the only available mar¬ 
ket that they now claim. ‘‘The area to be improved” consists 
of the 1.200.000 acres of land hereafter to be irrigated, whose 
northern boundary is approximately 50 miles from the deposits 
in question, as appellees’ map shows (Claimant’s Exhibit B-9). 
The Secretary held that the evidence showed the widespread 
existence of sand and gravel in that area (App. Ill), the lack 
of railroad facilities from the dam to the area in question (App. 

112) , and that the cost of transportation limits the use of sand 
and gravel, the cost of truck transportation being 10 cents per 
cubic yard per mile, according to Bailey Tremper, appellees’ 
own witness (App. 112). From all this, it was concluded (App. 

113) that the appellees’ evidence did not establish the prospec¬ 
tive value of the claim because of a market resulting from the 
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future development of the project. See also Appellant’s Br., 
pp. 20, 34 35. 

Not even the most tortured construction of the decision can 
show that a rule of monopoly value was applied to hold this 
claim invalid. Furthermore, the Department has held low- 
grade mineral deposits to be valuable even if they did not pos¬ 
sess such monopoly value. In United States v. A. B. Bam- 
grover, Misc. 1766925, March 26,1942, unreported, the Depart¬ 
ment had instituted adverse proceedings against clay placer 
claims because the Government needed the land for a bombing 
range, but held many of the mineral claims involved to be 
valid. In denying the motion of the Regional Field Examiner 
for a rehearing, the Acting Assistant Secretary said: 

The argument that the value of the deposit in ques¬ 
tion arose from the fact that Britton monopolized the 
• clay in the Muroc area and employed better transporta¬ 
tion means and selling technique than his competitors, is 
not persuasive. The record shows that Britton did not 
have a monopoly on desert clays and that the material in 
question sold in a rather wide market area in competition 
with other desert materials and slough mud. 

CONCLUSION 

Appellees’ brief presents nothing which, upon any valid 
theory, sustains the judgment below, either in whole or in part. 
It is submitted, therefore, that the judgment should be reversed, 
the orders of the District Court set aside, and that it be directed 
to dismiss the complaint. 

Respectfully submitted. 

Fowler Harper, 

Solicitor, 

Harry M. Edelstein, 

Assistant Solicitor, 

Jacob N. Wasserman, 

Chief Counsel, General Land Office, 
Department of the Interior, Washington, D. C., 

Attorneys for Appellant. 

December 1 , 1943. 
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